SBA  OmCE  OF  ADVOCACY 


Y  4.8111:104-23 

SBd  Office  of  ddvocac!),  Serijl  Ho. 


HEARING 

BEFORE  THE 

COMMITTEE  ON  SMALL  BUSINESS 
HOUSE  OP  REPRESENTATIVES 

ONE  HUNDRED  FOURTH  CONGRESS 
FIRST  SESSION 


WASHINGTON,  DC,  APRIL  4,  1995 


Printed  for  the  use  of  the  Committee  on  Small  Business 

Serial  No.  104-23 


WAV  0  6  fSSS 


O^  «^. 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASraNGTON  :  1996 


For  saJe  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-052433-4 


SBA  OmCE  OF  ADVOCACY 


Y  4. 5M  1:104-23 

%M  Office  of  Advocacj,  Serial  «o. 


HEARING 

BEFORE  THE 

COMMITTEE  ON  SMALL  BUSINESS 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  FOURTH  CONGRESS 
FIRST  SESSION 


'       WASHINGTON,  DC,  APRIL  4,  1996 


Printed  for  the  use  of  the  Committee  on  Small  Business 

Serial  No.  104-23 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1996 


For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Dix'uments,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-052433-4 


COMMITTEE  ON  SMALL  BUSINESS 
JAN  MEYERS,  KansaB,  Chair 


JOEL  HEFLEY,  Colorado 

WILLIAM  H.  ZELIFF,  JR.,  New  Hampshire 

JAMES  M.  TALENT,  Missouri 

DONALD  A.  MANZULLO,  Hlinois 

PETER  G.  TORKILDSEN,  Massachusetts 

ROSCOE  G.  BARTLETT,  Maryland 

LINDA  SMITH,  Washington 

FRANK  A  LoBIONDO,  New  Jersey 

ZACH  WAMP,  Tennessee 

SUE  W.  KELLY,  New  York 

DICK  CHRYSLER,  Michigan 

JAMES  B.  LONGLEY,  JR.,  Maine 

WALTER  B.  JONES,  Jr.,  North  Carolina 

MATT  SALMON,  Arizona 

VAN  HILLEARY,  Tennessee 

MARK  E.  SOUDER,  Indiana 

SAM  BROWNBACK.  Kansas 

STEVEN  J.  CHABOT,  Ohio 

SUE  MYRICK,  North  Carolina 

DAVID  FUNDERBURK,  North  Carolina 

JACK  METCALF,  Washington 

Jenifer  Loon,  Staff  Director 
Jeanne  M.  Roslanowick,  Minority  Staff  Director 


JOHN  J.  LaFALCE,  New  York 
RON  WYDEN,  Oregon 
NORMAN  SISISKY,  Viiginia 
KWEISI  MFUME,  Maryland 
FLOYD  H.  FLAKE,  New  York 
GLENN  POSHARD,  Illinois 
EVA  M.  CLAYTON,  North  Carolina 
MARTIN  T.  MEEHAN,  Massachusetts 
NYDIA  M.  VELAZQUEZ,  New  York 
CLEO  FIELDS,  Louisiana 
WALTER  R.  TUCKER  III,  California 
EARL  F.  HILLIARD,  Alabama 
DOUGLAS  "PETE"  PETERSON,  Florida 
BENNIE  G.  THOMPSON,  Mississippi 
CHAKA  FATTAH,  Pennsylvania 
KEN  BENTSEN,  Texas 
KAREN  MCCARTHY,  Missouri 
WILLIAM  P.  LUTHER,  Minnesota 
PATRICK  J.  KENNEDY.  Rhode  Island 


(II) 


CONTENTS 


Page 

Hearing  held  on  April  4,  1995  1 

WITNESSES 

Tuesday,  April  4,  1995 

Galles,  John,  president,  National  Small  Business  United  27 

Glover,  Hon.  Jere  W.,  Chief  Counsel  for  Advocacy,  Small  Business  Adminis- 
tration    2 

Kerester,  Hon.  Thomas  P.,  former  Chief  Counsel,  Office  of  Advocacy,  Small 

Business  Administration  8 

Kerrigan,  Karen,  president.  Small  Business  Survival  Committee  23 

Satagaj,  John,  president.  Small  Business  Leffislative  Council  21 

Stewart,  Hon.  Milton,  former  Chief  Counsel,  Office  of  Advocacy,  Small  Busi- 
ness Administration  4 

Swain,  Hon.  Frank  S.,  former  Chief  Counsel,  Oflice  of  Advocacy,  Small  Busi- 
ness Administration  6 

Thayer,  Bennie,  president.  National  Association  for  the  Self-Emploved  19 

Voi^t,  David,  Director,  Small  Business  Center,  U.S.  Chamber  of  Commerce  ..  25 

APPENDDC 

Opening  statements: 

Meyers,  Hon.  Jan 37 

Poshard,  Hon.  Glenn  39 

Prepared  statements: 

Galles,  John  40 

Glover,  Jere  W 48 

Kerester,  Thomas  P 73 

Kerrigan,  Karen 79 

Satagaj,  John  85 

Stewart,  Milton  90 

Swain,  Frank  S 150 

Thayer,  Bennie  155 

Voi^t,  David  163 


(III) 


SBA  OFFICE  OF  ADVOCACY 


TUESDAY,  APRIL  4,  1995 

House  of  Representatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2359, 
Raybum  House  Office  Building,  Hon.  Jan  Meyers  (chairwoman  of 
the  committee)  presiding. 

Chairwoman  Meyers.  The  committee  will  come  to  order.  This 
morning's  hearing  is  the  committee's  last  in  our  series  of  hearings 
which  have  focused  on  the  Small  Business  Administration's  pro- 
grams and  policies. 

Since  the  focus  of  our  hearing  this  morning  is  the  SBA's  Office 
of  Advocacy,  many  might  say  that  we  have  saved  the  best  for  last. 
The  Office  of  Advocacy  was  created  by  statute  in  1976.  The  oper- 
ation of  the  Office  of  Advocacy  is  directed  by  the  Chief  Counsel  for 
Advocacy  who,  by  statute,  must  be  a  Senate  confirmed.  Presi- 
dential appointee. 

This  office  was  designed  to  serve  as  a  small  business  ombudsman 
advocating  the  interests  of  small  business  throughout  the  Federal 
Government.  In  that  capacity.  Advocacy  has  played  an  important 
role  in  pursuing  legislative  and  regulatory  solutions  for  problems 
faced  by  this  Nation  s  small  businesses. 

The  Office  of  Advocacy  also  serves  the  important  function  of 
monitoring  Federal  Agencv  compliance  with  the  Regulatory  Flexi- 
bihty  Act.  This  role  will  be  markedly  enhanced  once  the  amend- 
ments to  the  RFA,  contained  in  H.R.  926,  which  was  overwhelm- 
ingly passed  by  the  House  last  month,  become  law. 

We  are  pleased  to  have  with  us  today  the  four  Senate  confirmed. 
Presidential  appointees  who  have  served  in  the  key  position  of 
Chief  Counsel  for  Advocacy.  Milton  Stewart,  the  first  Chief  Coun- 
sel, has  a  legendary  reputation  throughout  the  Small  Business 
Community. 

Frank  Swain,  who  served  the  longest  as  Chief  Counsel,  likewise 
commands  respect  as  an  advocate  for  our  Nation's  small  busi- 
nesses. In  fact,  I  can  remember  hearing  Mr.  Swain's  name  men- 
tioned over  and  over  again  from  small  business  men  and  women 
when  I  first  came  to  Congress. 

Tom  Kerester,  who  unfortunately  served  only  a  short  time  as 
Chief  Counsel,  accomplished  much  during  his  tenure  and  was  par- 
ticularly active  in  tax  issues  of  importance  to  small  business. 

Last,  but  not  least,  our  current  Chief  Counsel,  Jere  Glover,  who 
has  been  an  active  voice  for  small  business  interests  since  he  was 
Mr.  Stewart's  deputy  about  15  years  ago. 
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Our  second  panel  today  is  comprised  of  leading  representatives 
of  the  small  business  community  who  will  share  with  us  their 
views  on  Advocacy's  mission,  its  history,  how  it  might  be  improved, 
and  its  future  as  an  important  and  independent  voice  for  small 
business  throughout  the  Federal  Government. 

Our  first  witness  this  morning  will  be  Jere  Glover. 

I  will  set  the  lights  and  ask  you  to  try  to  hold  pretty  close  to  5 
minutes,  if  you  will. 

TESTIMONY  OF  HON.  JERE  W.  GLOVER,  CHIEF  COUNSEL  FOR 
ADVOCACY,  SMALL  BUSINESS  ADMINISTRATION 

Mr.  Glover.  Good  morning,  Madam  Chairman,  members  of  the 
committee.  It's  an  honor  to  be  here  to  talk  about  the  subject  of  this 
hearing,  the  Office  of  Advocacy. 

The  Office  of  Advocacy  has  been  characterized  as  Small  Business' 
pit  bull  in  Washington's  dog-eat-dog  bureaucracy.  When  I  was 
sworn  in  11  months  ago,  I  will  have  to  admit  that  the  Small  Busi- 
ness' pit  bull  was  a  sad-looking  mutt.  It  had  been  basically  starved, 
beaten,  neutered,  and  pretty  much  left  for  dead.  And  that  was  basi- 
cally because  in  the  previous  6  years',  there  had  been  six  different 
Chief  Counsels  for  AdvocaQr,  all  but  one  of  which  were  acting.  The 
first  task  that  we  had  to  do  was  reestablish  the  credibility  of  the 
Office  of  Advocacy  with  the  small  business  community,  with  the 
Congress,  and  within  the  Government. 

Hopefully,  I've  begun  that  process.  I've  pulled  together  a  strong 
team  of  leaders  and  I  would  like  to  introduce  that  team  to  you. 
First  of  all,  Dean  Fred  Tarpley  is  the  chief  economist.  He's  from 
Georgia  Tech  on  loan  to  us.  Next  to  him  is  Susan  Walthall,  who 
heads  up  the  Office  of  Information.  Next  to  her  is  Bob  Berney,  who 
is  on  loan  from  Washington  State  University  where  he  was  the 
chief  economist.  Bruce  Phillips  is  the  director  of  Economic  Re- 
search, and  Kay  Ryan,  who  is  my  deputy.  Kay  brings  a  significant 
amount  of  management  experience  and  is  one  of  the  best  managers 

1  know.  She  used  to  be  my  boss  years  ago  at  the  Consumer  Product 
Safety  Commission.  Not  with  me  today  is  Doris  Freedman,  who  is 
also  my  deputy.  She's  in  New  Jersey  at  the  White  House  Con- 
ference on  Small  Business. 

Also  with  me  is  Russ  Orbin  who  is  Director  of  Tax  Policy  and 
heads  up  the  House  legislative  activities  for  us.  Russ  has  worked 
with  this  committee  for  many  years  and  knows  many  of  you. 

I  would  like  to  say  that  without  a  strong  team  of  leadership,  it 
would  be  very  difficult 

Mr.  LaFalce.  I  wonder,  Madam  Chair,  might  I  just  interrupt  for 

2  seconds? 
Chairwoman  Meyers.  Yes. 

Mr.  LaFalce.  I  just  want  to  say  how  much  of  a  pleasure  it  is  to 
be  here  to  see  four  long-time  friends,  each  of  whom  did  such  a 
great  job.  I'm  sorry  that  I  couldn't  be  here  at  10  for  the  sharp  open- 
ing. You'll  have  to  miss  those  eloquent  words  that  my  staff  pre- 
pared for  me,  but  I  know  that  vou  can  do  without  that. 

But  it's  just  great  seeing  all  of  you  again,  and  especially  at  one 
time.  Thank  you. 


Mr.  Glover.  It  would  be  difficult  to  reestablish  the  credibility  of 
the  office  quickly  without  a  strong  team  of  experienced  leadership. 
I  think  I'm  very  honored  and  privileged  to  have  that. 

When  Congress  created  the  Office  of  Advocacy,  it  did  something 
very  right.  Small  business  in  Washington  has  been 
underrepresented  and  Congress  recognized  that  when  it  created 
the  Office  of  Advocacy.  If  we  look  at  the  situation  where  there's  be- 
tween 10,000  and  30,000,  depending  on  whose  numbers  you  be- 
lieve, lobbyists  in  Washington,  small  business  has  less  than  a 
dozen  that  work  fall-time  for  small  business.  When  you  look  at  the 
economists  and  economic  help  that  other  businesses  and  other  in- 
terests in  this  town  have,  there's  only  one  full-time  economist  that 
works  for  a  small  business  organization.  So,  clearly,  there  was  a 
need  to  have  a  better  representation. 

Another  thingj  that  Congress  did  in  setting  this  office  up  is  re- 
quired the  position  be  filled  with  someone  from  the  outside  of  Gov- 
ernment, some  civilian.  That  becomes  very  important  because  the 
ability  to  communicate  and  imderstand  what  small  business  is  say- 
ing can  only  be  learned  through  that  experience  of  having  been  on 
the  outside  and  having  been  involved  in  business.  I  think  that's  one 
of  the  important  things  that  Congress  did  when  they  set  up  this 
office. 

I  will  say  that  the  small  business  community,  given  its  small  re- 
sources and  the  number  of  small  business  associations,  has  done  a 
remarkable  job  of  protecting  and  assisting  small  business.  Without 
the  small  business  leaders  that  are  going  to  be  testifying  here  later 
today  in  the  small  business  community,  the  condition  of  small  busi- 
ness would  have  been  far  worse  than  it  is  right  now.  I  think  the 
Office  of  Advocacy  throughout  the  past  almost  20  years  has  been 
helpful  in  providing  the  economic  research,  the  analysis  that  has 
been  able  to  provi^  these  groups  with  ammunition  and  this  com- 
mittee with  ammunition,  to  help  fight  for  small  business. 

Now,  what  have  we  accomplishea  in  our  first  year  as  Chief  Coun- 
sel? Let  me  just  run  through  a  few  things  because  I  think  it's  sort 
of  important  to  highlight  some  of  those  accomplishments.  We've 
done  three  special  reports  to  Congress.  The  first  one  was  on  pro- 
curement. The  second  one  was  on  oankruptcy.  The  third  one  is  on 
capital  gains.  Fve  testified  before  Congress  on  seven  occasions.  I've 
spoken  with  over  15,000  small  businesses.  We've  completed  a  bank- 
ing study  that,  for  the  first  time,  ranked  every  bank  in  every  State 
based  on  its  performance  in  small  business  lending.  We've  fought 
for  a  number  of  regulatory  improvements  for  small  business  and 
had  some  significant  impact  in  a  variety  of  those  regulations. 

We've  tried  very  hard  to  file  an  amicus  brief,  despite  the  fact 
that  every  time  we  announce  our  intention  to  file  a  brief,  the  agen- 
cies seem  to  give  up  and  change  and  do  what  we  want  them  to  do. 
But  we  are  still  committed  to  accomplishing  that. 

We've  begun  a  study  on  the  future  of  small  business  and  com- 
pleted a  study  on  the  small  business  in  the  year  2005.  We've  rees- 
tablished the  annual  legislative  conference  which  brings  State  and 
local  leaders  in  to  discuss  the  impacts  of  State  regulations  on  small 
business. 

Of  course,  we've  been  doing  the  task  that  Congress  charged  the 
Office  of  Advocacy  with,  including  reviewing,  monitoring,  and  re- 


porting  on  compliance  with  the  Regulatory  Flexibility  Act,  ensuring 
that  the  White  House  Conference  gets  good,  solid  issue  informa- 
tion. We've  published  the  President's  report.  We've  maintained  and 
disseminated  statistics  on  the  role  of  small  business  in  the  econ- 
omy. We  are  well  on  our  way  to  completing  analysis  on  the  cost  of 
Government  regulations  on  small  business.  We  could  not  have  ac- 
complished all  this  without  the  strong  support  of  Erskine  Bowles 
and  Phil  Lader,  the  administrators  of  SBA,  and  quite  frankly, 
President  Clinton. 

For  me,  it  has  been  an  exciting  and  productive  first  year.  I  hope 
that  the  Office  of  Advocacy  continues  to  be  a  strong,  independent, 
vocal  advocate  for  the  small  business  community.  For  the  right  per- 
son, this  is  the  most  exciting  job  in  Washington  and  I'm  honored 
to  be  able  to  serve  the  small  business  community,  the  Congress, 
and  the  President  of  the  United  States. 

Thank  you. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Glover. 

[Mr.  Glover's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Mr.  Milton  Stewart? 

TESTIMONY  OF  HON.  MILTON  STEWART,  FORMER  CHIEF 
COUNSEL,  OFFICE  OF  ADVOCACY,  SMALL  BUSINESS  ADMIN- 
ISTRATION 

Mr.  Stewart.  Madam  Chairman  and  gentlemen,  it's  14  years 
since  I  served  in  the  post  of  Chief  Counsel.  That  explains  why  I 
have  taken  the  trouble  to  give  you  an  appendix  in  great  detail 
about  a  single  case  involving  a  small  business  competitor  in  the 
SBIR  Program,  a  good  company  in  Utah,  which  won  an  award  in 
the  robotics  field.  Then  piece-by-piece,  the  roof  fell  in. 

The  award  was  won  from  NASA  and  in  the  prospectus  announc- 
ing the  competition,  NASA  said  very  carefully  and  specifically, 
"competitors  may  be  assured  that  we  will  not  make  their  propri- 
etary data  public  without  their  expressed  written  consent."  That's, 
of  course,  very  important  to  people  on  the  cutting  edge  of  frontier 
technologies.  What  this  company,  Bonneville  Sciences  of  Utah,  de- 
veloped is  clearly  a  breakthrough.  NASA  recognized  it  as  such  until 
a  point  came  where  they  were  in  disagreement. 

They  were  approved  for  a  Phase  2.  Then  as  you  will  see,  they  fell 
apart  over  several  matters,  one  of  which,  the  operative  one,  was 
the  failure  of  the  company  to  file  a  report  timely  about  its  intention 
to  retain  its  proprietary  right.  The  Agency  called  it  about  2  years 
later  and  said,  "yo^  never  filed  this  piece  of  paper."  Bonneville 
promptly  filed  the  piece  of  paper  perfecting  the  whole  matter.  Nev- 
ertheless, the  Agency  went  ahead — and  I've  never  heard  of  this  be- 
fore— wrote  the  patent  office,  taking /advantage  of  some  authority 
they  say  they  have,  and  asked  them  to  assign  the  patent  to  NASA, 
even  though  this  private  company  had  filed  for  it  long  since. 

They  did  not  go  to  the  Chief  Counsel.  I  have  this  in  here  to  un- 
derscore that  the  Chief  Counsel  gets  plenty  of  help,  including  from 
Congress.  Because  there  was  no  Chief  (Jounsel,  Presidential  ap- 
pointed when  this  arose,  this  company  chose  to  go  to  its  senior  sen- 
ator, Senator  Hatch.  You'll  find  several  communications  from  him 
about  this  matter  in  the  appendix.  The  Senator  weighed  in  the  way 
you  all  do,  thank  goodness,  with  the  Agency  and  began  an  edu- 


cational  program  with  the  Inspector  General  over  there.  To  make 
a  long  story  short,  the  Agency  backed  off. 

The  other  reason  I  have  this  case  here  is  that's  not  the  end  of 
it.  There  are  16  agencies  which  administer  the  SBIR  Program. 
Somebody  now  has  to  go  to  the  other  15  on  this  issue  of  data 
rights,  a  very  critical  issue.  What  rights  does  a  competitor  retain, 
lose  and  so  forth?  To  get  across  the  Government  now,  to  these 
other  15  agencies,  with  the  result  of  this  particular  controversy  is 
the  job  of  the  Chief  Counsel.  Literally,  no  one  else  can  undertake 
it.  How  far  he  goes  will  be  up  to  him.  Whether  he  limits  his  inter- 
est to  simply  making  plain  what  went  wrong  here,  or  goes  further 
and  says,  "we'd  better  explore  the  whole  matter  of  data  rights"  be- 
cause it's,  in  some  ways,  ambiguous. 

One  other  thing,  there  was  a  small  misunderstanding  here 
which,  again,  if  the  Agency  had  anv  sense,  would  have  asked  the 
Chief  Counsel  about  it.  They  took  tne  position  that  a  2-year  limit- 
ing period  during  which  an  SBIR  competitor  has  the  right  to  make 
this  assertion  of  intention  to  retain  proprietary  rights — they  took 
the  position  that  this  2  year  period  began  at  the  end  of  Phase  1, 
something,  frankly,  I  have  a  lot  of  trouble  understanding.  That's  an 
interpretation.  It  is  not  in  the  law  or  the  regulation.  The  company 
took  the  position,  obviously,  that  the  2-year  period  begins  at  the 
end  of  Phase  2,  which  is  when  you  finish  the  work.  And  they  had 
already  filed  the  patent  anyway. 

But  this  is,  I  estimate — and  you  can  all  disagree  or  not — I  esti- 
mate that  every  day,  every  Member  of  Congress  receives  one  to 
three  letters  from  a  small  business,  complaining  about  some  rela- 
tionship with  some  Agency  in  the  Government.  So,  I  say  500  to 
1,500  cases  come  to  Capitol  Hill,  and  every  Member  in  his  own 
way,  is  an  advocate  and  helps  the  Chief  Counsel.  I  hope  that  con- 
tinues. 

My  most  general  point  is  that  until  now,  we  have  now  been  at 
the  business  of  having  small  business  policies  for  almost  50  years. 
It  began  in  1942  with  the  establishment  of  the  Smaller  War  Plants 
Corporation  by  President  Roosevelt  and  the  Congress.  Until  the 
end  of  the  war,  that  Agency  did  what  it  could  to  cushion  the  blows 
fi-om  the  war  effort  as  they  applied  to  small  business.  At  the  end 
of  the  war,  the  Agency  was  abolished  on  the  theory  that  if  there 
was  no  war,  we  didn't  need  a  Small  Business  Agency. 

Until  Korea  when  we  reestablished  it;  President  Truman  set  it 
up  again.  He  called  it  the  Small  Defense  Plants  Administration.  He 
gave  it  the  same  functions  that  SWPC  had  had  in  World  War  II. 
When  the  Korean  War  ended,  the  President  was  President  Eisen- 
hower and  he  received  conflicting  advice  from  his  own  people.  He 
told  the  Congress  that.  He  said  "they  are  in  disagreement  about 
whether  smaU  business  in  peace  time  needs  an  Agency.  Some  peo- 
ple say  yes.  Some  people  say  no.  I'm  not  sure  myself,  but  what  I 
recommend  we  do  is  to  set  the  Agency  up  for  peace  time  and  give 
it  a  try.  If  it  proves  not  to  be  needed,  we  11  kill  it.  Otherwise,  well 
let  it  go  on." 

After  about  2  years,  he  decided  that  there  was  a  need  for  it  and 
he  asked  Congress  to  make  the  SBA  a  permanent  Agencv.  Now 
ever  since  those  days  the  Federal  attitude — this  is  the  problem  the 
Chief  Counsel  faces — ^the  Federal  attitude  is,  we  know  that  every 
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time  the  Federal  Grovernment  turns  around,  it's  going  to  hit  some 
small  business.  It's  that  big  and  important. 

What  we  will  do  is  whenever  you  make  enoi^h  noise  to  warrant 
it,  we'll  do  something  to  help  matters  along.  This  you  might  call 
a  "reactive  policy."  Something  goes  wrong,  we'll  give  you  some- 
thing— ^frankly,  as  little  as  we  can — ^but  well  give  you  something  to 
make  you  feel  better.  That's  been  our  policy  from  1942  until 
today — my  characterization. 

In  the  years  ahead,  number  one,  we  face  a  chilling  worldwide 
capital  shortage.  Number  two,  the  technology  revolution  is  not 
stopping  or  slowing  down.  Number  three,  we  nave  a  massive  edu- 
cationafjob  to  do  of  both  technology,  literacy,  and  on-the-job  train- 
ing for  people  who  work  in  technology  industries.  In  the  face  of  all 
of  those  things,  this  reactive  attitude  won't  do.  We  need  a  proactive 
poHcy,  one  which  anticipates  these  long-term  problems  and  gets  so- 
lutions in  place  early  enough  that  they  work. 

I've  made  six  suggestions  for  policy  changes  of  a  kind  I  think 
make  sense.  The  two  most  important  are  we  must  reinvent  the 
money  market  to  make  room  for  small  business.  I'm  not  talking 
about  SBA.  I'm  talking  about  the  private  sector's  large  money  mar- 
ket. Number  two,  I've  suggested  we  needed  an  SBIR  II  to  be  di- 
rected to  research  to  reduce  the  cost  of  public  work,  cost  contain- 
ment in  the  Federal  budget;  to  look  for  new  ways  and  cheaper  ways 
to  achieve  our  goals  in  three  areas:  The  environment,  health  and 
medicine,  and  industrial  infrastructure,  falling  down  bridges  and 
sewer  systems. 

I  believe  small  companies  can  make  a  real  contribution  to  cost 
reduction  in  these  three  areas,  and  I  believe  the  country  needs  it 
badly.  What  I've  said  is,  the  new  experimental,  pro-active  attitude 
I  believe  in,  although  we've  done  a  little  of  it,  we  haven't  done 
enough.  I  think  myself  that  it  is  not  small  business  that  needs  this. 
It's  the  country,  and  that's  where  I  think  we  should  start. 

Thank  you.  I'm  sorry  I  ran  on. 

Chairwoman  Meyers.  Thank  you.  I  want  to  look  through  your 
testimony  to  look  at  the  rest  of  your  suggestions,  and  I  appreciate 
veiy  much  your  being  here. 

[Mr.  Stewart's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Mr.  Swain? 

TESTIMONY  OF  HON.  FRANK  S.  SWAIN,  FORMER  CHIEF  COUN- 
SEL, OFFICE  OF  ADVOCACY,  SMALL  BUSINESS  ADMINISTRA- 
TION 

Mr.  SwAlN.  Thank  you.  Madam  Chair. 

It's  a  pleasure  to  be  in  front  of  this  committee.  As  many  know, 
I've  appeared  manv  times  in  front  of  the  committee  while  I  was 
Chief  Cfounsel.  In  deference  to  Mr.  LaFalce,  I  should  state  that  my 
statement  has  not  been  reviewed  or  cleared  by  0MB  this  morning. 
If  you  would  pass  that  on  to  Mr.  Bedell  when  you  next  see  him, 
as  well,  ril  get  back  to  that  point  in  a  moment. 

I  also  want  to  note  that  not  only  was  Milt  Stewart  present  at  the 
creation  in  1976  at  the  Office  of  Advocacy,  I  believe  Milt,  who  was 
in  the  private  sector  at  that  point.  But  also  Tom  Powers,  the  Demo- 
cratic council,  I  think,  was  instrumental  in  drafting  the  legislation 
for  his  members,  as  was  Steve  Lynch,  who  at  the  time  worked  for 


a  member  of  the  committee.  So,  there  is  a  real  historical  context 
that  I  think  shows  today,  the  wisdom  of  what  the  Congress  did 
nearly  20  years  ago  now. 

I'd  like  to  make  briefly,  just  a  couple  of  points  this  morning.  First 
of  all,  it's  tremendously  important  for  people  outside  the  Washing- 
ton community  to  realize  that  the  Office  of  Advocacy  is  the  only 
part  of  SBA  tnat  is  not  program  oriented.  Advocacy  is  policy  ori- 
ented. Advocacy  is  not  an  expert  on  SBA  loans  or  small  business 
development  centers,  or  how  to  get  an  export-import  bank  assist- 
ance for  international  trade,  or  even  an  expert  on  how  to  get  a  mi- 
nority business  contract.  There  are  good  people  in  the  SBA  who  ef- 
fectively deliver  all  of  those  programs. 

In  fact,  it  takes  so  much  time  and  energy  and  resources  to  de- 
liver all  of  those  programs  that  many  times,  we  were  losing  sight 
of  the  forest  for  the  trees.  In  1976,  I  recall  that  small  business  was 
faced  with  OSHA,  was  faced  with  EPA,  was  faced  with  an  aggres- 
sive IRS  as  is  still  the  case  today.  But  many  of  those  agencies  were 
really  created  in  the  early  to  mid-70's  and  there  was  a  concern  that 
nobody  at  the  SBA  had  it,  as  part  of  their  job  description,  to  worry 
about  these  broader  policy  and  regulatory  issues. 

That's  the  reason  that  the  Office  of  Advocacy  was  created.  Not 
because  the  SBA  wasn't  doing  a  good  job  making  loans,  but  because 
the  House  and  Senate  committees  would  call  the  SBA  administra- 
tors up  and  they  would  talk  about  the  loans.  Then  they  would  say, 
"well  now,  Mr.  Administrator,  what  do  you  think  of  this  proposal 
to  raise  the  minimum  wage?"  The  Administrator  wouldn't  know 
what  to  say  because  it  wasn't  part  of  his  or  her  concern  to  really 
look  at  that.  So,  that's  why  the  SBA  Office  of  Advocacy  was  cre- 
ated. It  is  part  of  the  mandate  of  the  Office  of  Advocacy  to  worry 
about  things  like  minimum  wage,  mandated  health  insurance,  reg- 
ulatory over-kill  by  the  agencies.  That's  what  the  office  has  at- 
tempted to  do  for  the  past  20  years. 

My  second  point  is  that  the  drafters  of  the  legislation  basically 
tried  to  design  an  office  that  was  both  an  inside  player  and  an  out- 
side player.  Each  of  the  four  Chief  Counsels  has  attempted  to  fulfill 
that  mandate  in  their  own  way.  I  think  that  there  is  set  up  an  in- 
herent conflict  there,  but  it's  a  conflict  that  has  been  responsible 
for  many  of  our  victories. 

The  fact  of  the  matter  is  that  when  somebody  from  the  SBA  is 
negotiating  with  the  IRS  or  with  the  EPA  on  a  proposed  regulation, 
they  can  get  to  a  lot  higher  and  more  influential  level  of  the  office 
at  EPA  or  IRS  or  Treasury  because  the  Chief  Counsel  is  appointed 
by  the  same  President  that  appointed  them  and  confirmed  by  the 
Senate,  and  is  in  one  sense,  on  the  President's  team,  trying  to  do 
better  by  that  administration  for  small  business. 

On  the  other  hand,  the  Congress,  I  think,  wisely  designed  the 
Chief  Counsel's  job  to  have  a  significant  aspect  of  independence 
that  other  Federal  appointed  officials  don't  have.  That  is,  to  testify 
in  front  of  this  and  other  congressional  committees  without  clear- 
ing one's  testimony  with  0MB  and  to  attempt — and  I'm  pleased 
that  the  law  will  be  strengthened  to  attempt  to  make  its  voice 
heard  in  judicial  proceedings  as  well  as  in  amicus. 

But  the  SBA  is  not  a  totally  outside  player.  They  are  a  member 
of  the  administration.  Nor  are  they  totally  an  inside  player.  They 
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ought  to  be  independent  when  the  situation  demands.  I  think  that 
it  is  a  balancing  act  for  every  Chief  Counsel  and  for  the  Office  of 
Advocacy,  I  think  that  it's  really  unique.  We  would  attempt  to  de- 
scribe this  to  visiting  lawmakers  and  bureaucrats  and  officials  from 
other  countries,  both  developed  and  lesser  developed,  and  they 
would  just  not  be  able  to  believe  the  fact  that  the  Congress  had  in- 
stalled inside  the  Government,  somebody  to  point  their  finger  at 
the  other  parts  of  the  Government  and  say  that  they  weren't  doing 
a  good  job.  I  think  it's  a  tribute  to  our  system  that  it's  been  done. 

My  third  point  is  that  from  time  to  time,  the  Congress  has  laid 
on  additional  duties  to  the  SBA  Office  of  Advocacy  because,  to  some 
degree,  it's  viewed  as  having  a  policy  focus.  So,  a  lot  of  things  fit 
under  policy  focuses.  And  it's  also  viewed,  I  think,  by-and-large,  as 
a  pretty  capable  office.  So,  if  we  need  a  study  on  the  effectiveness 
of  the  loan  programs,  we  give  it  to  the  Office  of  Advocacy.  If  we 
need  a  study  on  whether  to  create  another  women's  set-aside  pro- 
gram, we  give  it  to  the  Office  of  Advocacy.  The  original  law  had  16 
specific  functions  given  to  the  Office  of  Advocacy.  It's  really  too 
much  and  every  Office  of  Advocacy  has  had  to  focus  on  what  it  felt 
was  most  important.  I  suggest  that  it  might  even  be  time  for  a  lit- 
tle deregulation  of  the  Office  of  Advocacy  as  far  as  its  functions  are 
concerned. 

My  final  point  is  a  simple  one  and  one  that  I  don't  think  ever 
gets  any  publicity.  The  Office  of  Advocacy  is  one  of  the  only  parts 
of  the  Federal  Government  that  works  in  a  hiring  and  firing  sense 
like  the  private  sector.  It  is  not  subject  to  civil  service  rules  on  hir- 
ing and  firing.  What  that  means  is  that  people  v^^ho  have  talents 
and  are  interested  in  small  business  are  hired  and  they  keep  their 
jobs  generally  as  long  as  they  work  hard  and  they  are  productive. 
I  think  it  has  been  tremendously  effective,  by-and-large,  through 
administrations  of  both  parties.  I  would  encourage  the  Members  of 
Congress  to  look  at  this  as  a  potential  model  for  other  parts  of  the 
Federal  Government.  At  least  in  my  tenure,  we  had  tremendous 
people  of  both  political  parties,  working  in  the  Office  of  Advocacy 
because  they  were  interested  in  doing  a  great  job.  They  didn't  have 
a  tendency  to  slack  back  because  they  felt  it  was  lifetime  employ- 
ment. 

I  think  it's  a  wonderful  experiment.  It's  nearly  20  years  old  now 
and,  generally,  it  should  be  regarded  as  a  success.  I  appreciate  the 
constant  support  of  this  committee  while  I  was  Chief  Counsel,  and 
the  invitation  this  morning. 

Thank  you. 

Chairwoman  Meyers.  Thank  you  very  much. 

[Mr.  Swain's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Mr.  Kerester? 

TESTIMONY  OF  HON.  THOMAS  P.  KERESTER,  FORMER  CHIEF 
COUNSEL,  OFFICE  OF  ADVOCACY,  SMALL  BUSINESS  ADMIN- 
ISTRATION 

Mr.  Kerester.  Thank  you,  Madam  Chairwoman  and  members  of 
the  committee.  It's  a  real  pleasure  to  be  here.  I  never  had  a  chance 
to  testify  while  I  was  in  office  during  my  short  term.  I  applaud 
your  efforts  in  reviewing  this  role. 


At  the  outset,  I  just  do  want  to  recognize  publicly,  the  pioneering 
work  of  Mel  Stewart  and  I  lay  all  those  recognition  and  comments 
out  in  my  prepared  statement. 

Let  me  just  highlight  some  of  my  efforts.  I  was  tapped  by  Presi- 
dent Bush  late  in  his  term.  It  was  an  exciting  term  of  office.  It  was 
frustrating,  but  it  renewed  mv  faith  in  small  business,  in  the  entre- 
preneurial spirit,  and  in  my  belief  that  "as  small  business  goes,  so 
goes  the  Nation." 

I  might  say  that  it  was  easv  for  me  to  relate  to  the  crucial  issues 
of  small  business  because  I  had  been  a  small  business  owner  for 
18  years.  It  was  easy  for  me  to  carry  the  message  to  the  policy- 
makers too  because  I  had  been  a  lawyer  with  the  IRS,  drafting  reg- 
ulations. I  had  also  worked  on  the  Congressional  Joint  Tax  Com- 
mittee staff,  the  House  Ways  and  Means  Committee  staff  and  man- 
aged a  large  professional  association.  So,  it  was  easy  for  me  to 
carry  that  message. 

This  was  of  concern,  as  Jere  mentioned  earlier,  to  the  Senate 
Small  Business  Committee  members  because  some  thought  the  Ad- 
vocate should  be  a  lawyer.  Others  thought  that  he  or  she  should 
have  small  business  experience,  that  he  or  she  should  have  experi- 
ence regulating,  legislating,  and  in  Government  contracting.  I'm 
pleased  to  say  that  I  had  each  of  those  experiences  and  that's  why 
it  was  easy  to  move  through  the  confirmation  process. 

On  page  2,  I  talk  about  my  philosophy  about  Small  Business.  I 
guess  it  can  be  summed  up  in  a  very  simple  statement.  That  is,  "as 
small  business  goes,  so  goes  the  Nation"  because  there  is  a  direct 
link.  If  the  Nation's  economy  is  to  be  strong,  small  business  must 
be  strong.  The  health  and  vitality  of  small  business  is  inescapably 
and  directlv  linked  to  the  future  of  this  country. 

I  think  tne  greatest  challenge  facing  small  business  is  to  gain  the 
recognition  from  policymakers  at  all  levels  of  Government  tnat  they 
are  different,  that  they  are  the  driving  force.  They  are  the  engine 
in  this  country.  I  might  say,  they  haven't  told  their  story  with  the 
media,  as  I  have  found  out  from  my  extensive  travels  through  my 
term  of  office. 

In  terms  of  my  view  of  Advocacy,  it's  like  the  other  three  Advo- 
cates have  said.  Advocacy  is  an  insider.  It  can  do  a  lot  of  things 
that  outsiders  can  not  do.  It  should,  and  can,  play  a  maior  role  in 
small  business  issues.  I'm  pleased  to  hear  about  all  the  things  that 
Jere  has  done  while  in  office.  I  should  quickly  add  that  I  was  one 
of  the  first  to  support  his  candidacy. 

As  Jere  and  others  said,  we  know  that  when  Government  in 
Washington  takes  action,  it  is  felt  all  throughout  the  economy.  I 
did  not  attempt  in  my  testimony  to  focus  on  the  history  of  Advo- 
cacy because  I  felt  Milt,  Jere,  or  maybe  Frank  would  do  that.  In 
taking  office,  I  felt  my  responsibilities  and  the  responsibility  of  Ad- 
vocacy should  be  to  serve  as  the  "eyes  and  ears,"  the  "sounding 
board"  to  "stay  ahead  of  the  curve,"  and  to  "serve  as  ombudsmen. ' 
That's  because  the  constituency  of  Advocacy  is  small  business.  It's 
not  the  White  House.  It's  not  the  Congress.  It's  not  the  depart- 
ments and  agencies,  nor  the  States.  It  is  small  business. 

On  page  4,  I  do  outline  some  of  my  responsibilities,  some  of 
which  track  what  Jere  said.  Jere  has  had  the  opportunity  to  deal 
more  with  activity  than  I  did  in  my  short  term  of  office,  so  I  won't 
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repeat  those.  But  let  me  focus  on  my  four  recommendations  which 
begin  on  page  4. 

One  of  the  most  troublesome  things  for  small  business,  and  in 
fact,  any  business,  is  retroactive  legislation  of  every  kind,  and  legis- 
lation with  unreasonable  effective  dates.  My  challenge  to  this  com- 
mittee. Madam  Chairwoman,  is  that  this  committee  get  involved  in 
the  process  and  appear  before  substantive  committees  on  behalf  of 
small  business  to  talk  about  the  detrimental  effects  of  that  kind  of 
legislation. 

My  second  one  is  with  respect  to  regulation.  We've  all  heard 
about  the  high  costs  and  burdensome  and  compliance  problems  of 
small  business  with  regulations.  A  strong  suggestion  is  that  the 
Congress  give  the  Advocate  authority  to  put  a  hold  on  those  regula- 
tions imtil  Advocacy  has  given  its  final  stamped  approval  to  those 
regulations.  This  committee  can  take  an  active  and  leading  role  in 
establishing  that  policy. 

My  third  recommendation,  as  outlined  on  page  3  relates  to  the 
ever-changing  tax  and  other  forms  and  reports  small  business  must 
file  with  the  Government.  My  suggestion  is  that  we  establish  a 
small  business  forms  review  committee  within  the  departments 
and  agencies  and  let  Advocacy  coordinate  that.  The  important 
thing  here  is  that  on  those  committees,  the  committees  consist  of 
small  business  owner/operators  who  have  had  to  deal  with  these 
kinds  of  issues  and  forms  on  a  day-to-day  basis. 

The  fourth  and  final  recommendation  relates  to  the  speeding  of 
the  flow  of  information.  Jere  may  have  talked  about  it  in  his  testi- 
mony. He  may  have  corrected  some  of  the  concerns.  He  may  have 
reached  out  along  the  lines  that  I  am  suggesting.  That  is.  Advocacy 
has  a  lot  of  information.  It's  of  use  to  small  business.  Information 
is  power.  I  make  one  suggestion  with  respect  to  speeding  that  flow 
of  information. 

Basically,  in  conclusion.  Advocacy  is  a  major  player.  It  should  be 
strengthened,  not  weakened.  Again,  small  business  is  the  driving 
force  in  this  country.  There's  one  admonition  I  must  give  to  the 
small  business  community.  That  is,  they  must  get  involved  in  the 
process  at  the  grassroots  level.  They  must  hold  their  elected  rep- 
resentatives accountable  whether  Democrats,  whether  Republicans, 
or  whether  Independents.  Until  they  do,  they're  not  going  to  accom- 
plish everything  I  think  they  can  do. 

Madam  Chairwoman,  it's  a  pleasure  to  be  here.  I'd  be  happy  to 
answer  any  questions.  Thank  you. 

[Mr.  Kerester's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Kerester. 

To  start  the  questioning,  Mr.  Hilliard,  do  you  have  questions? 

[No  response.] 

Chairwoman  Meyers.  Mr.  Thompson? 

[No  response.] 

Chairwoman  Meyers.  Mr.  Luther? 

Mr.  Luther.  No  questions. 

Chairwoman  Meyers.  All  right. 

Mrs.  Clayton? 

Mrs.  Clayton.  I  have  a  comment. 

Chairwoman  Meyers.  OK 
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Mrs.  Clayton.  Obviously,  there  is  great  value  in  Advocacy  and 
we're  reviewing  the  role  for  reasons  of  budgetary  concern  as  well 
as  for  continued  value.  I  was  wondering  if  any  of  you  had  any  res- 
ervation that  either  the  majority  party  or  the  administration  had 
any  plans  for  budgetary  reason  to  change  the  structure  of  the  Of- 
fice of  Advocacy? 

Mr.  Glover.  The  proposal  sent  by  the  administration  up  on  the 
Office  of  Advocacy  pretty  much  leaves  it  intact  where  it  is.  I  have 
no  specific  proposals  fi-om  the  Congress  to  reduce  the  Office  of  Ad- 
vocacy. So,  I  think  it's  basically  going  to  stay  where  it  has  been. 
In  fact,  I  think  we  are  gaining  two  slots  next  year. 

Chairwoman  Meyers.  Further  questions,  Mrs.  Clayton? 

Mrs.  Clayton.  No. 

Chairwoman  Meyers,  Mr.  Metcalf? 

Mr.  Metcalf.  Thank  you.  Madam  Chairman. 

I  understand  that  this  Agency  is  set  up  to  monitor  specific  legis- 
lative measures  that  may  or  may  not  impact  small  business.  It  was 
noted  that  you  suggested — somebody  suggested  that  this  committee 
should  go  and  testify  at  various  other  committees  on  issues  that 
impact  small  business. 

I'm  sort  of  curious.  How  in-depth  does  this  office  go  in  dealing 
with  other  Government  agencies?  How  much  is  that?  It's  sort  of 
covered  in  your  statements,  but  I'd  be  interested  in  the  comment? 

Mr.  Glover.  In  selected  situations,  we  go  very  much  into  depth. 
For  example,  let's  take  one  issue  that  has  come  up  fairly  recently, 
which  is  the  Anti-Abuse  Partnership  Rules  that  the  Internal  Reve- 
nue Service  published. 

We  commented  at  some  length.  We  had  the  Administrator  go  to 
the  Commissioner  of  the  Internal  Revenue  Service.  We  had  the 
NEC,  National  Economic  Council,  the  Commission  in  the  White 
House  go  to  the  Treasury  Department.  We  met  with  the  counsel  to 
the  IRS.  We  met  with  the  deputy  commissioner  and  explained  in 
great  detail  how  inadvertently  their  rules  were  going  to  make  it 
virtually  impossible  for  a  partnership  to  ever  get  a  certified  public 
accountant  to  certify  their  financial  statements. 

They  listened.  They  listened  the  more  specific  we  were.  They 
were,  quite  frankly,  concerned  about  our  intervention  in  judicial 
proceedings  that  were  going  to  come  later  on.  We  had  that  rule 
dramatically  modified,  i^d  quite  frankly,  when  they  came  out  with 
it,  it  still  didn't  go  quite  far  enough.  We  met  with  them  again  and 
explained  again  what  they  thought  they  were  doing  didnt  go  far 
enough.  They've  modified  that  rule  yet  a  second  time. 

InDoth  cases,  it  was  designed  specifically  to  lessen  the  burden 
on  most  small  businesses.  They  were  trying  to  catch  a  couple  of 
hundred  abusive  partnerships,  less  than  1,000  for  sure.  Instead, 
what  they  were  doing  is  putting  on  7  million  of  the  small  partner- 
ships, a  tremendous  accounting  burden.  And  so,  they've  now  pared 
that  rule  down.  They've  cleaned  it  up  and  lessened  that  burden.  So, 
that's  an  example  where  we  get  very  heavily  into  that. 

We've  done  that  on  toxic  release  inventories  at  TRI,  at  EPA 
where  we've  gotten  them  to  exempt  the  first  100  pounds  of  release. 
We  worked  with  them  over  a  period  of  2  years.  I  think  that  that 
may  have  started  under  Tom  Kerester  when  he  submitted  the  first 
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comments  on  that  back  in  '91.  We're  working  with  them  to  try  to 
get  that  number  up  to  1,000. 

We're  working  on  getting  the  Government  to  simpHfy  forms  and 
procedures.  Were  having  meetings  with  the  Internal  Revenue 
Service,  with  Commerce,  with  Oira,  the  chief  statistician  for  the 
United  States,  to  try  to  make  sure  we  come  up  with  the  simplest 
possible  paperwork  burdens  for  small  business.  So,  we  get  very 
heavily  into  some  things.  Other  things,  we  simply  don't  get  in- 
volved in.  We're  like  anybody  else.  We  have  to  pick  and  choose  the 
things  that  are  most  important  or  which  have  the  most  impact. 
Then  we  get  as  heavily  as  we  can  into  those  issues. 

One  of  the  nice  things  that  we  have  is  issues  experts  and  a 
strong  staff  where  we  know  an  awful  lot  about  what  an  Agency  is 
doing.  We  work  with  the  small  business  communities  and  the  trade 
associations,  and  industry  trade  associations  to  get  information  to 
help  us  make  a  better  argument. 

Mr.  Kerester.  Mr.  Metcalf— I'm  sorry,  Jere,  were  you  finished? 

Mr.  Glover.  Yes,  that's  fine. 

Mr.  Kerester.  That  was  my  suggestion  in  mv  report.  Advocacy, 
on  a  regular  basis,  reviews  the  regulations  of  all  departments  and 
agencies,  and  files  comments  where  they  think  it  is  appropriate. 
But  as  you  can  tell  fi-om  Jere's  comments.  Advocacy  is  a  source,  is 
a  resource  to  the  committee  to  help  you  prepare  to  testify  before 
other  substantive  committees  on  substantive  issues  to  help  small 
business. 

Mr.  Metcalf.  I  would  just  make  a  final  comment.  It  seems  to 
me  the  idea  of  testifying,  having  staff  testify  before  other  commit- 
tees, or  having  staff  that  can  keep  track  better  than  we  can  in  our 
busy  time,  anytime  that  something's  coming  up  in  another  commit- 
tee that  they  might  know  about,  maybe  they  could  get  with  us  or 
work  with  these  people  so  that  one  of  us  could  go  and  testify.  I'd 
be  happy  to  go  and  testify,  but  I'd  have  to  have  somebody  really 
help  me  get  all  of  the  ducks  in  order. 

Chairwoman  Meyers.  Thank  you,  Mr.  Metcalf. 

Let  me  ask  a  question  of  all  of  you.  Then  I  think  we'll  go  to 
Karen  McCarthy  next.  She's  the  only  one,  I  think,  that  I  haven't — 
oh,  and  Mr.  Kennedy  hasn't  had  an  opportunity. 

From  time-to-time,  we  hear  that  some  of  the  studies  that  are 
funded  through  Advocacy's  Office  of  Economic  Research  don't  have 
as  much  practical  application  as  they  should  to  real  world,  small 
business  problems.  I  think  the  latest  ones  that  you  have  men- 
tioned, Jere,  are  one  on  procurement,  bankruptcy,  and  capital 
gains.  Those  all  seem  to  have  relevance.  But  should  there  be  more 
congressional  oversight  over  the  economic  research  functions  of  the 
Office  of  Advocacy? 

Mr.  Glover.  I  think  congressional  oversight  helps  every  Agency. 
And  to  the  extent  that  the  Congress  has  the  time,  it's  welcome  be- 
cause quite  frankly,  it  tells  the  rest  of  the  administration  that  you 
care.  So,  I  welcome  congressional  oversight. 

I  think  that  concerning  this  specific  issue,  I  have  focused  quite 
a  bit  of  efforts  on  making  sure  that  our  research  studies  are  policy 
focused.  If  you  look  at  the  list  that  we  funded  in  this  past  year,  we 
have  minorities  and  women  in  franchising,  characteristics  of  the 
self-employed,    environmental    barriers    affecting    small    business 
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startups,  foreign  patenting  by  small  versus  large  firms,  survey  of 
small  high  technology  firms,  of  the  use  of  State  and  local  develop- 
ment firms  to  stimulate  small  business  development.  Those  are  the 
studies  that  we  have  done. 

We've  also  done  a  dissertation  request,  where  we're  asking  peo- 
ple to  come  in  doing  their  dissertation  work  in  universities  for 
small  grants,  usually  around  $5,000.  We  found  that  some  of  those 
studies  are  the  very  best  information  we  get  because  we  get  a  stu- 
dent who  is  working  on  his  Ph.D.  to  focus  on  small  business.  Often, 
we've  kept  some  of  the  best  economists  around  who  started  off  with 
small  programs  like  that  when  Milt  first  started  the  program. 

So,  I  think  we  were  fully  aware  of  the  need  to  be  focused  specifi- 
cally on  relevant  information  that  directly  affects  small  business, 
and  especially  the  Government  small  business  relationship. 

Chairwoman  Meyers.  Now,  that  list  of  studies  I  thought  was  in- 
teresting that  you  just  completed.  What  use  do  you  put  those  to 
then,  Jere?  Do  you  disseminate  those  to  interested  members  of  the 
small  business  community?  Do  you  send  those  to  us?  What  do  you 
do  with  those? 

Mr.  Glover.  We  publish  research  summaries  that  are  distrib- 
uted very  widely.  It's  available  through  NTIS  to  anyone  who  wants 
to  obtain  copies  of  it.  What  we're  going  to  make  sure  with  our  new 
focus  is,  we're  going  to  be  looking  at  issues  that  we  think  the  Con- 
gress will  be  interested  in  because  we  think  they're  of  more  impor- 
tance. I  will  confess  to  you  that  over  the  last  6  years,  that  there 
has  been  some  slippage  and  some  of  the  studies  were  more  aca- 
demic in  nature. 

The  first  thing  that  I  did  with  economic  research  was  to  make 
sure — ^first  of  all,  bring  two  top-notch  university  professors  in  who 
had  worked  under  Milt  Stewart  and  knew  what  was  important  to 
small  business  and  who  were  respected  in  the  small  business  and 
academic  community  to  help  make  that  focus  very  clear.  We're 
looking  only  at  oohcy  relevant  issues.  If  the  research  doesn't  affect 
policy,  we  shouldn't  be  funding  it  and  that's  the  single  criteria 
we're  now  using. 

Chairwoman  Meyers.  Would  the  others  have  comments  on  that 
about  the  focus  of  the  studies  that  are  done? 

Mr.  Stewart.  I'll  be  glad  to  try.  I  certainly  agree  with  Jere  that 
so  far  as  especially  this  committee  is  concerned,  the  Chief  Counsel 
has  to  know  what  is  on  your  minds  as  problems.  He  has  to  know 
where  you  think  you  don't  have  enough  information. 

Mr.  Metcalf  s  point  is  very  relevant  here.  If  Ways  and  Means  is 
spending  time  on  capital  gains  taxes,  that's  not  going  to  j^ome  be- 
fore this  committee  automatically.  Somebody  has  to  say,  "we  don't 
have  anybody  over  there  talking  about  small  business  and  capital 
gains.  Can  vou  take  a  whack  at  it  with  a  study  of  some  sort  to  pre- 
pare us  to  dfeal  with  the  issue?" 

I  think  Jere's  list  is  impressive  already  and  I  think  this  commit- 
tee has  plenty  of  room.  Inevitably,  the  Chief  Counsel  works  very 
closely  with  your  staff  as  well  as  with  you,  and  checks  its  judg- 
ments about  what's  needed  most  and  what's  needed  next  most.  I 
think,  without  a  doubt,  this  committee's  input  in  the  selection  of 
these  studies  is  very  desirable.  I  think  your  input  will  always  be 
in  favor  of  what  can  you  do  about  the  issue  we're  facing  today,  to- 
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morrow,  next  week,  next  month?  That's  a  good  and  a  bad  thing  at 
the  same  time. 

We  have  long-term  problems.  I  mentioned  a  need  for  a  money 
market  reinvention.  I  spent  a  number  of  years  in  the  money  mar- 
ket in  Wall  Street.  It  is  something  not  generally  understood — ^how 
the  money  market  functions  and  why  small  business  does  so  poorlv 
in  it  compared  to  big  companies  and  Government  agencies.  That  s 
the  kind  of  thing  I  think  is  deserving  of  study. 

Chairwoman  Meyers.  Mr.  Swain? 

Mr.  Swain.  I  believe,  Madam  Chair,  that  as  you  know,  the  Office 
of  Advocacy  is  really  charged  with  doing  two  kinds  of  economic  re- 
search. The  policy  oriented  studies,  and  they're  tremendously  im- 
portant, and  also  the  Congress  has  asked  tne  Advocacy  office  to 
keep  track  of  how  many  small  businesses  there  are  and  similar 
types  of  questions. 

Is  it  relevant  to  come  up  with  an  updated  number  as  to  how 
many  small  businesses  were  formed  last  year  as  opposed  to  2  years 
ago?  Is  that  policy  relevant?  In  the  long  run,  it  is,  but  in  the  short- 
term,  it  doesn't  help  you  vote  one  way  or  the  other  on  a  piece  of 
legislation.  So,  that's  the  predicament  that  I  think  the  office  is 
under. 

I  will  say  that  I  believe  that  the  policy  oriented  studies  over  the 
long-term  have  probably  gotten  more  bang  for  the  buck  than  the 
database  studies.  That's  my  view.  I  supported  the  database  while 
I  was  still  there,  and  I  still  support  it  in  general.  But  I  don't  think 
it's  as  important  as  the  policy  based  studies. 

Again,  the  policy  based  studies  are  a  little  bit  of  good  luck.  We 
did  studies  on  Davis  Bacon  that  were  quoted  12  years  ago  that  I 
suspect  are  still  relevant.  Bruce  wrote  the  first  paper  for  me  on 
Davis  Bacon.  I  hope  that  this  Office  of  Advocacy  is  strongly  leading 
the  charge  in  favor  of  repealing  the  Davis  Bacon  Act. 

We  were  the  first  of  any  in  Grovernment,  even  in  the  Reagan  ad- 
ministration, to  do  any  studies  on  the  impact  of  mandating  health 
care  coverage  for  small  companies.  It  was  2  years  before  anybody 
in  the  Reagan  administration  ever  did  a  study  on  that.  Timing  is 
everything  and  you  hit  some  and  you  miss  some.  But  I  think  if  you 
have  to  choose  between  database  and  policy,  my  choice  is  definitely 
with  policy. 

Chairwoman  Meyers.  Thank  you,  Mr.  Swain. 

Mr.  Kerester? 

Mr.  Kerester.  Two  points.  Madam  Chairwoman.  One,  I  agree 
with  you  and  Jere  that  the  congressional  oversight  would  be  help- 
ful to  the  extent  you  do  have  time.  As  admonished  by  Senator 
Bumpers,  the  Chairman  of  the  Senate  Small  Business  Committee 
at  the  time,  it  is  important,  as  Milt  said,  to  work  closely  with  both 
committees  to  anticipate,  to  find  out  where  your  concerns  are,  to 
help  your  constituents  because  that  is  one  of  the  main  issues  for 
you  all. 

One  of  the  key  and  crucial  issues  here  in  doing  the  studies — and 
we  focused  on  this,  but  we  didn't  have  as  much  time  while  I  was 
in  office — that  is  to  identify  the  trends  and  the  forthcoming  issues. 
Advocacy  has  that  resources  to  do  that  and  that's  where  tney  can 
be  most  helpful  to  this  committee  and  Members  of  Congress. 

Chairwoman  Meyers.  Thank  you  very  much. 
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Ms.  McCarthy? 

Ms.  McCarthy.  Thsink  you,  Madam  Chairman.  I  commend  you 
for  having  these  hearings  on  this  very  important  component  of  our 
Small  Business  Administration.  It  has  been  very  helpful  to  me. 

Mr.  Glover,  I  just  wanted  to  pursue  very  briefly  with  you,  your 
comments  on  page  7  of  your  remarks  with  regard  to  the  repeal  of 
the  special  small  business  capital  gains  incentive.  You  speak  to  it 
very  briefly  in  your  written  remarks.  Could  you  expand  on  that  for 
the  committee's  sake  at  this  time?  Since  we  are  certainly  consider- 
ing capital  gains  this  week,  I  would  like  to  know  a  little  bit  more 
alx>ut  what  it  will  mean  for  the  small  businesses  in  my  district  as 
well  as  those  across  America. 

Mr.  Glover.  Yes,  ma'am.  We  have  sent  a  letter  to  every  Member 
of  Congress,  a  letter  report  on  this  issue.  It  should  be  arriving 
today  or  tomorrow. 

What  we  did  is,  we  looked  at  capital  gains  in  connection  of  our 
study  of  how  much  money  small  business  gets  from  financial  mar- 
kets. We  found  that  of  all  of  the  organized  public  uses  of  money: 
Bank  lending,  venture  capitalists,  stock — initial  public — the  small 
business  got  less  than  10  cents  on  the  dollar.  So,  we  started  off 
with  the  fact  that  this  is  a  severe  problem  that  has  been  in  exist- 
ence for  quite  some  time. 

We  were  concerned  because  Congress,  in  the  legislation  pending, 
was  proposing  to  repeal  the  preference  in  capital  gains  treatment 
for  long-term  investments  in  small  business.  When  we  looked  at 
the  issue,  we  realized  that  was  probably  an  unintentioned  act  be- 
cause we  didn't  think  that  whether  you  wanted  to  change  the  cap- 
ital gains  tax  for  everyone  or  not,  clearly,  small  business  which — 
quite  frankly,  I  have  trouble  looking  at  the  policy  of  whether  a 
stockbroker  who  sells  stock  and  somebody  gets  commission  is  sim- 
ply trading  money  back  and  forth.  We  aren't  creating  jobs. 

Small  businesses  which  the  current  tax  law  provides  have  to  be 
starting  up.  The  money  goes  straight  into  the  company.  There  are 
some  real  advantages  to  that  particular  type  of  proposal.  It's  some- 
thing that  small  business,  in  terms  of  the  Whiite  House  conferences 
in  both  '88  and  '86  thought  was  a  good  idea.  We  finally  have  had 
it  enacted  and  I  would  hate  to  see  us  lose  that  preference.  You  can 
cut  the  taxes  and  I  think  that's  a  decision  everyone  has  to  make 
working  with  capital  gains  taxes  ovferall. 

But  I  would  encourage  the  Congress  to  keep  a  preference  for 
small  business  so  that  we  don't  lose  the  incentive  to  invest  in  a 
small  firm  versus  invest  in  somebody  on  the  New  York  Stock  Ex- 
change where  that  doesn't  go  to  increasing  productivity,  increasing 
capital,  increasing  jobs.  It  simply  goes  to  trade  back  and  forth.  If 
you  buy  IBM  stock — or  worst  case,  you  buy  bonds,  you  hold  those 
bonds  for  5  years.  You  sell  them  to  somebody  else.  That  doesn't  cre- 
ate a  job.  But  clearly,  what  we  have  is  something  that  encourages 
investment  in  small  business  and  we  ought  to  keep  it. 

Ms.  McCarthy.  I  thank  you  and  I  think  your  testimony  here 
today  is  very  timely  on  this  point. 

Madam  Chairman,  I  thank  you  for  allowing  me  this  opportunity 
to  pursue  this.  Thank  you  very  much. 

Chairwoman  Meyers.  Thank  you,  Karen. 
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Could  I  follow  up  just  for  a  second  before  I  recognize  Mr.  Ken- 
nedy? 

I'm  not  sure  that  it  is  accurate  to  say  that  if  you  invest  in  stock, 
you're  not  creating  a  job  because  if  vou  invest  in  stock,  that  money 
goes  many  times  to  business  or  to  develop  the  economy  in  one  way 
or  the  other.  So,  while  I  would  agree  with  the  thrust  of  what  you 
were  saying,  I  do  think  that  investment  of  any  kind  in  our  economy 
ultimately  contributes  jobs. 

Mr.  Glover.  I  said  I  think  I  have  trouble  imderstanding  how  it 
does  it,  and  I  think  the  initial  offering  of  anyone  clearly  puts  cap- 
ital, whether  it's  a  small  business  or  a  big  business.  The  initial  in- 
vestment is  what  tri^ers  the  expansion  and  growth  of  the  firm. 
Where  the  second,  third,  fourth  traders  is  where  I  have  trouble  un- 
derstanding it.  I  will  confess  to  you  I  may  not  be  smart  enough  to 
fully  understand  how  that  works,  but  I  don't  think  it  works  as  well 
as  encouraging  investment  purely  in  small  business. 

Chairwoman  Meyers.  All  right.  Thank  you,  Mr.  Glover. 

Mr.  Kennedy? 

Mr.  Kennedy.  Thank  you.  Madam  Chair. 

I'd  like  to  ask  the  panel  for  their  thinking  in  terms  of  the  Export 
Assistance  Centers  within  the  Small  Business  Development  Cen- 
ters, and  whether  you  see  a  greater  emphasis  being  placed  on  ex- 
port assistance,  given  the  new  trade  agreements  that  we've  passed 
in  Congress,  and  seeing  that  as  an  area  of  growth  for  small  busi- 
ness? ^  it  has  been  in  my  State  of  Rhode  Island,  the  Small  Busi- 
ness Export  Assistance  Center  has  really  been  the  vehicle  by  which 
a  lot  of  small  businesses  in  my  State  have  plugged  into  the  inter- 
national economy. 

I'm  just  interested  in  what  extent  you're  focusing  on  that  and 
making  that  an  area  of  priority  in  your  Advocacy? 

Mr.  Glover.  In  Advocacy,  we're  not  focusing  on  it.  It's  an  area 
of  interest.  We  will  certainly,  over  time,  begin  to  look  at  it.  SBA 
itself  has  put  a  significant  amount  of  energy  and  effort  in  workings 
with  the  Department  of  Commerce  and  the  Eximbankport  Bank  in 
setting  up  these  centers  to  encourage  export.  I  think  it's  a  well  in- 
tended and  probably  good  program  that  will  benefit  small  business, 
but  it's  not  somethmg  that  the  Office  of  Advocacy  is  looking  at  in 
any  great  detail. 

Mr.  Kennedy.  I  might  just  encourage  you  because  the  Depart- 
ment of  Commerce  is  the  vehicle  for  the  bigger  businesses  pri- 
marily to  move  into  the  international  market  place.  Small  business 
is  an  area  where  I  think  they  fall  through  the  cracks.  I  know,  just 
with  a  little  information  and  assistance,  that  they  can  go  a  long 
way  with  that.  I  know  this  is  the  reoccurring  dilemma.  To  what  ex- 
tent is  this  Department  of  Commerce  and  to  what  extent  is  this 
small  business?  I  hope  that  those  rough  edges  get  smoothed  out. 

Mr.  Glover.  I  think  the  Export  Assistance  Centers  are  doing 
that.  Loans  below  a  certain  dollar  amount  automatically  go  to  SBA; 
above  a  certain  dollar  amount,  you  go  to  Eximbankport  Bank.  The 
administrator  had  a  program  to  encourage  loans  for  exporting  and 
I  think  we  got  far  more  loans  in  exporting  than  we  ever  have  had 
before.  So,  there's  a  lot  more  emphasis  on  it  in  the  last  couple  of 
years  than  there  has  been  in  the  past.  But  as  to  the  specific,  "how 
well  is  it  working?",  I  don't  monitor  that  on  a  day-to-day  basis.  So, 
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from  the  Office  of  Advocacy  point  of  view,  I'm  probably  the  wrong 
person  to  answer  vour  question  in  any  more  detail. 

Mr.  Kennedy.  All  right,  thanks. 

Mr.  Swain.  Mr.  Kennedy,  I  had  an  occasion  to  visit  the  EAC.  It's 
in  one  of  the  colleges  in  Rhode  Island.  I  don't  recall 

Mr.  Kennedy.  Bryant  College. 

Mr.  Swain.  I  was  up  at  Bryant  College  a  few  years  ago  and  I  be- 
lieve that  on  a  continuum,  it's  probably  one  of  the  better  centers, 
or  at  least  it  was  at  the  time.  I  suspect  the  problem  with  Export 
Assistance  Centers  is  like  the  problem  with  a  lot  of  other  SBA  Pro- 
cprams.  They're  created  with  the  best  of  intentions,  the  money  is  al- 
located for  them.  Then  4  or  5  years  later,  nobody  does  take  a  seri- 
ous look  to  find  out  which  ones  work  and  which  ones  don't. 

We  don't  have  all  the  money  in  the  world,  the  Government 
doesn't  have  all  the  money  in  the  world  to  do  all  of  these  program. 
So,  perhaps  the  Agency  or  somebody  ought  to  take  a  look  at  which 
one  of  those  export  centers  are  the  best  and  worth  continuing. 
Those  that  aren't,  in  effect,  have  to  compete  and  fall  by  the  wayside 
in  funding.  The  concept  is  great.  We  just  don't  have  the  resources 
to  do  it  all  anymore. 

Mr.  Kennedy.  Thank  you. 

Mr.  Kerester.  Mr.  Kennedy,  if  I  may,  we  are  in  a  global  econ- 
omy and  while  Advocacy  can  not  help  with  respect  to  the  export 
trade  assistance,  it  can  help  in  the  sense  that  it  can  look  at  regula- 
tions which  are  obtrusive  and  prevent  small  business  from  easily 
getting  into  the  international  global  economy.  I  think  that's  where 
our  future  lies. 

Mr.  Kennedy.  Well,  if  you  would,  maybe  you  could  outline  for  me 
some  areas  where  you've  seen  some  obstacles  in  the  way  of  small 
businesses  entering  into  the  international  economy.  I'd  be  inter- 
ested in  just  getting  a  briefing  paper,  if  you  will,  on  those  prob- 
lems. 

Mr.  Stewart.  Mr.  Kennedy,  one  of  the  things  I  think  we  can  look 
for  is  the  internationalization  of  the  small  business  issue.  The  rest 
of  the  world  is  fascinated  by  our  small  businesses.  Nobody  else 
comes  close  to  creating  750,000  new  companies  a  year  new  busi- 
ness creation. 

What  I  think  we  should  become  well  known  for  is  advocating  the 
view  that  the  right  to  start  your  own  business  and  help  it  grow  is 
for  us  as  much  a  basic  human  right  as  anything  else,  freedom  of 
speech,  press  or  whatever.  I  think  we  ought  to  be  pushing  that 
point  of  view  within  the  United  Nations  and  all  the  international 
agencies.  European  Union  has  gone  to  some  trouble  to  study  our 
White  House  conferences.  They  actually  had  a  parallel  effort  called 
a  year  of  small-  and  middle-sized  enterprises  back  in  1985.  Every 
one  of  the  then  12  nations  engaged  in  a  serious  study  of  its  own 
small  business  problems. 

I  really  think  this  is  the  right  time  for  it.  While  it's  not  as  prac- 
tical as  helping  small  business  A,  B,  and  C  to  export,  I  think  the 
climate  that  that  has  to  create  is  to  strengthen  small  business,  not 
only  in  our  country  but  every  country  and  in  international  trade. 
If  you  want  to  go  to  work  on  it,  I  think  there  ought  to  be  something 
like  a  small  business  trade  agreement  which,  for  example,  exempts 
certain  sizes  just  as  we  exempt  certain  pollutions  which  are  too 


18 

small  to  be  regulated.  In  the  international  field,  we  ought  to  mini- 
mize regulation  of  small  companies  between  nations. 

We  badly  need  an  alternative  dispute  settlement  thing.  No  small 
business  is  going  to  get  involved  in  international  trade  and  then 
wind  up  with  50  lawyers  in  10  countries.  That's  just  not  going  to 
happen.  So,  we  need  a  quicker  dispute  settlement  act.  Those  are 
just  beginning  ideas.  I've  dealt  with  some  other  stuff. 

Mr.  Glover.  It's  interesting.  The  present  Study  of  Small  Busi- 
ness is  translated  in  Japan  and  they  do  more  copies  than  we  do 
in  America.  That's  how  important  they  think  the  Study  of  Small 
Business  is. 

Chairwoman  Meyers.  Thank  you  very  much. 

I  have  two  more  questioners.  I  had  intended  to  end  this  part  of 
the  hearing  at  11.  So,  I'll  ask  you  to  move  quickly. 

I'll  recognize  Ms.  Smith  and  then  Mr.  Meehan.  Then  we  will  go 
to  the  next  panel. 

Mrs.  Smith.  Thank  you.  Madam  Chair. 

Mr.  Glover,  I've  been  intrigued  with  the  White  House  Conference 
on  Small  Business.  I'm  wanting  to  know  how  it  has  come  along  be- 
cause I've  had  a  few  complaints  about  franchisees  and  some  of 
their  involvement  at  the  State  level  and  what's  happening  with 
that. 

Can  you  give  me  a  little  insight  on  that?  Well,  just  clarify  what 
the  real  problem  is,  from  your  perspective? 

Mr.  Glover.  Well,  I  think  first  of  all,  the  White  House  con- 
ferences to  date  have  been — I  think  56  of  the  59  State  conferences 
have  been  completed.  By-and-large,  the  process  is  going  very,  very 
well.  We're  having  large  numbers.  1,600  showed  up  in  Los  Angeles, 
over  1,200  in  San  Francisco.  Small  business  is  taking  very  seri- 
ously, the  White  House  conference  and  they're  looking  at  the  issues 
very  clearly. 

There  have  been  a  number  of  groups  that  have  shown  up  in  large 
numbers  at  various  White  House  conferences.  Whether  it's  the 
chamber,  whether  it's  NFIB,  whether  it's  an  NSBU  chapter,  wheth- 
er it's  NAWBO  for  the  franchisees,  certainly,  in  some  cases,  they 
have  shown  up  in  large  numbers  and  they've  been  veiy  successful 
in  electing  their  delegates.  That  has  certainly  happened  in  the  con- 
ferences. But  by-and-large,  the  conferences  are  going  very  smooth- 
ly. 

Mrs.  Smith.  I  guess  what  you're  saying  is,  you  think  it's  balanced 
and  that  the  franchise  problem  is  isolated  to  some  States  but  not 
something  that  is— or  is  it  a  problem?  I  think  you  skirted  all  the 
way  around  it  and  I'm  not  sure  you  answered  that  question. 

Mr.  Glover.  I  don't  think  it's  a  problem.  I  think  that  any  group 
of  small  business  people  have  the  right  to  petition  the  Government. 
The  White  House  conference  is  a  grassroots  opportunity.  The  fact 
that  franchisees  are  coming  to  this  conference  is  no  different. 

Given  the  fact  that  one-third  of  the  retail  establishments  are 
headed  toward  franchising,  clearly,  we're  going  to  have  to  deal  with 
franchisee/franchisor  problems.  We're  going  to  have  to  look  at  those 
problems.  The  fact  that  small  businesses,  both  on  the  franchisor 
side  and  the  franchisees — we  have  franchisors  show  up  as  well  and 
have  their  points  of  view  and  make  their  presentation. 
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It's  a  growing  dynamic  sector  of  our  economy  and  we're  going  to 
have  to  Took  at  that  sector.  The  White  House  conferences  are  just 
one  opportunity  to  do  that.  It  is  expanding.  Everything  we've  seen 
indicates  it  is  growing  and  it  is  continuing  to  be  an  important  part 
of  our  economy.  So,  I  have  no  trouble  with  the  franchisees  attend- 
ing. There's  no  rule  to  exclude  them  under  the  legislation  that  was 
acted. 

Mrs.  Smith.  All  right.  Thank  you. 

Chairwoman  Meyers.  Thank  you,  Mrs.  Smith. 

Mr.  Meehan? 

Mr.  Meehan.  No  questions. 

Chairwoman  Meyers.  No  questions. 

We  do  have  a  vote.  I  think  we  will,  at  this  time,  go  vote. 

If  the  next  panel  will  come  to  the  witness  table,  we  will  hear 
them  when  we  come  back — from  the  National  Association  for  the 
Self-Employed,  Small  Business  Legislative  Council,  Small  Business 
Survival  Committee,  the  U.S.  Chamber  of  Commerce  Small  Busi- 
ness Center,  and  the  National  Small  Business  United. 

So,  well  be  right  back. 

[Recess.l 

Chairwoman  Meyers.  We  will  continue  with  our  hearing  on  the 
Office  of  Advocacy  and  I  would  like  to  recognize  first,  Mr.  Bennie 
Thayer  of  the  National  Association  for  the  Self-Employed. 

TESTIMONY  OF  MR.  BENNIE  THAYER,  PRESIDENT,  NATIONAL 
ASSOCIATION  FOR  THE  SELF-EMPLOYED 

Mr.  Thayer.  Thank  you.  Madam  Chairman. 

As  vou  very  well  know,  my  name  is  Bennie  Thayer  and  I'm  the 
president  of  the  National  Association  for  the  Self-Employed.  I  rep- 
resent more  than  320,000  small  business  people  throughout  the 
country.  Over  85  percent  of  our  members  are  business  owners  who 
have  less  than  five  employees.  The  membership  represents  a  wide 
range  of  businesses  and  notably,  they  are  in  the  consulting  and  re- 
tail areas. 

I  certainly  applaud  you  and  the  committee  today  for  the  hearing 
aimed  at  reforming  the  Small  Business  Administration.  The  NASE 
believes  the  SBA  is  an  important  Government  Agency  as  it  is  the 
only  Agency  dedicated  solely  to  small  business  concerns  in  Wash- 
ington. However,  we  also  see  the  need  for  the  reform  that  everyone 
inside  the  beltway  is  discussing.  I'm  pleased  to  be  here  tod^  to 
offer  my  views  on  one  of  the  single  most  important  functions  of  the 
SBA,  and  that  is,  the  Office  of  Advocacy. 

The  position  of  the  Chief  Counsel  for  Advocacv  should  be  ele- 
vated and  given  the  power,  we  believe,  to  make  decisions  that  af- 
fect small  business.  The  Chief  Counsel  needs  to  be  granted  more 
authority  within  the  administration. 

One  of  the  biggest  problems  the  Office  of  Advocacy  has  faced  is 
its  own  priorities  as  they  have  been  given  by  the  past  and  present 
administrations.  The  track  records  of  the  Presidents  to  appoint  the 
Chief  Counsel  position  in  a  timely  manner,  as  you  very  well  know, 
is  very,  very  poor.  The  Bush  administration  did  not,  for  instance, 
appoint  Tom  Kerester  until  more  than  3  years  afler  his  predecessor 
resigned,  leaving  the  responsibility  to  several  acting  Chief  Coun- 
sels. The  Clinton  administration,  afler  running  a  strong  pro-small 
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business  campaign  waited  a  year-and-a-half  to  get  Jere  Glover  in 
his  position.  The  NASE  beHeves  that  the  Chief  Counsel  position  is 
crucial  to  small  business  and  that  it  should  be  a  prioritv  of  every 
ftiture  president  to  appoint  someone  quickly  after  they  have  been 
inaugurated. 

One  of  the  critical  functions  of  the  Small  Business  Office,  the  Of- 
fice of  Advocacy,  is  to  serve  as  a  watchdog  over  other  Federal  agen- 
cies, regulatory  activities.  This  includes  monitoring  how  well  those 
agencies  comply  with  the  Regulatory  Flexibility  Act.  The  NASE  has 
previously  testified  before  the  House  Small  Business  Committee  on 
the  need  to  strengthen  the  RFA  and  we  strongly  support  the  cur- 
rent efforts  in  the  House  and  Senate  to  assure  passage  of  legisla- 
tion which  should  result  with  a  Regulatory  Flexibility  Act  that,  in- 
deed, has  teeth. 

This  includes  making  the  RFA  subject  to  judicial  review.  It  also 
includes  the  need  to  expand  the  authority  of  the  Office  of  Advocacy 
in  terms  of  the  RFA.  The  NASE  is  very  supportive  of  the  House 
Small  Business  Committee  actions  as  contained  in  the  RFA  amend- 
ments passed  by  the  House  this  year.  Especially  that  which  re- 
quires Federal  agencies  to  work  more  closely  with  the  SBA's  Chief 
Counsel  of  Advocacy, 

Under  Section  612(b)  of  the  RFA  Act  of  1980,  the  SBA's  Chief 
Counsel  for  Advocacy  is  granted  the  authority  to  file  amicus  briefs 
in  any  court  action  to  review  an  Agency  regulation.  According  to  a 
recent  House  Small  Business  report,  this  amicus  authority.  Madam 
Chairman,  has  only  been  used  once.  The  only  time  the  amicus  au- 
thority was  used  was  in  the  1986  Lehigh  Valley  Farmers'  case. 

The  NASE  strongly  believes  that  the  SBA's  Chief  Counsel  for  Ad- 
vocacy should  have  an  absolute  right  to  issue  amicus  briefs  with 
respect  to  another  Federal  Agency's  rules,  particularly  when  those 
rules  are  likely  to  have  a  pronounced  impact  on  the  small  business 
community.  The  SBA's  Office  of  Advocacy  collects  data  on  the  Na- 
tion's small  business  community,  as  you  very  well  know.  The  NASE 
firmly  believes  that  these  activities  are  extremely  important  func- 
tions within  the  overall  context  of  the  SBA's  Office  of  Advocacy. 

We  believe  that  the  economic  research  functions  of  the  Office  of 
Advocacy  should  be  strengthened  and,  indeed,  expanded.  I  would 
lift  up  the  example  of  the  recent  bank  study  that  was  done  by  the 
SBA  and  by  the  Office  of  Advocacy  on  the  availability  of  capital 
fi*om  banks  throughout  our  country.  We,  within  the  NASE,  have 
found  this  quite  helpful  and  have  disseminated  it  to  our  members 
so  that  they  can  be  aware  of  those  banks  within  their  commimity 
that  will  tend  to  assist  and  help  them.  This  is  particularly  impor- 
tant when  we  take  into  account  the  ongoing  economic  restructuring 
that  is  occurring  among  the  Nation's  large  businesses.  A  situation 
that  is  resulting  in  the  explosive  growth  of  home-based  businesses 
and  expanded  use  of  independent  contractors  as  part  of  the  Na- 
tion's work  force. 

Madam  Chairman,  we  strongly  support  a  continuation  and  a 
strengthening  of  the  Office  of  Advocacy  at  the  Small  Business  Ad- 
ministration. Thank  you  very  much. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Thayer. 

[Mr.  Thayer's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Mr.  Satagaj? 
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TESTIMONY  OF  MR.  JOHN  SATAGAJ,  PRESffiENT,  SMALL 
BUSINESS  LEGISLATIVE  COUNCIL 

Mr.  Satagaj.  Thank  you,  Madam  Chairman. 

I'm  John  Satagaj,  president  of  the  Small  Business  Legislative 
Council  and  I'm  pHeased  to  be  here. 

I  guess  I  represent  the  living  legacy  of  the  Office  of  Advocacy.  I 
came  to  town  for  a  personal,  nonpartisan  reason.  One  of  my  first 
jobs  here  in  Washington  17  years  ago  was  in  the  Office  of  Advo- 
cacy, and  for  better  or  worse  I'm  still  here  after  17  years.  I've 
watched  the  organizations  in  the  small  business  community  grow 
up  along  with  myself  during  that  period  of  time.  A  great  dealhas 
changed,  but  much  is  still  the  same.  In  that  regard,  we  consider 
the  Office  of  Advocacy  a  very  critical  function,  a  partner  in  our 
commitment  here  in  Washington  to  representing  small  business. 

There  are  just  a  couple  of  points  I  want  to  hit.  I  think  it  was  Milt 
that  talked  about  being  proactive  versus  reactive.  Clearly,  even 
though  we've  matured  in  this  town  in  the  way  we  represent  small 
business,  we  still  continue  to  be  extremely  reactive.  When  I  sit 
down  and  think  about,  "well,  it  looks  like  I'm  here  representing 
small  business  the  rest  of  my  life.  I've  done  it  17  years  and  rfl 
probably  do  it  17  more.  What  the  heck  are  we  gomg  to  do?".  I 
worry  about  where  the  new  ideas  are  coming  from.  Instead  of  wor- 
rying about  what  we're  against  or  whatever,  I  worry  about  where 
are  we  coming  up  with  new  ways  to  help  small  business? 

Milt  talked  about  an  idea,  nis  SBIR  II.  Where  are  we  getting 
those  kind  of  ideas?  I  will  tell  you,  we're  not  getting  them  right 
now.  The  Office  of  Advocacy  is  one  of  the  places  where  if  I  would 
tell  Jere  and  his  staff  to  do  more  things  instead  of  worrying  about 
what's  coming  down  the  road  now  and  going  to  hit  us,  allocate 
some  of  your  resources  to  the  future.  What  is  it  we  need  to  expand 
and  grow  the  small  business  community  in  creative  ways?  We  don't 
do  enough  of  this  kind  of  thinking  in  this  town.  We're  always  react- 
ing 

On  a  related  note,  the  Office  of  Advocacy  has  to  perform  a  func- 
tion that  many  of  us  don't  want  to  do,  or  don't  have  the  resources 
to  do.  That  is,  to  think  about  small  business  in  ways  that  aren't 
things  that  the  small  businesses'  owners  themselves  would  react  to 
immediately.  What  I  mean  is,  issues  like  anti-trust  policy,  procure- 
ment policy.  You  go  out  to  a  small  business  owner  and  you  say  "I'm 
going  to  talk  about  anti-trust  policy"  and  everybody  is  going  to 
head  out  the  door  the  first  break  because  no  one  wants  to  talk 
about  it.  They're  going  to  say,  "what  does  that  mean  to  me?  What 
does  that  mean  to  my  bottom  line?" 

But  the  truth  is,  the  anti-trust  policy  has  played  a  very  signifi- 
cant role  in  allowing  small  businesses  to  compete  on  a  fair  and 
level  playing  field.  But  they'll  never  take  time  to  think  of  it  and 
as  a  result,  organizations  that  represent  small  business  spend  very 
little  time  on  it  themselves.  We  happen  to  have  an  anti-trust  com- 
mittee. We  have  a  very  active  procurement  committee  at  the  SBLC. 
But  on  balance,  there  aren't  many  in  the  small  business  commu- 
nity, ourself  included,  who  are  spending  a  lot  of  time  on  those  kind 
of  issues.  The  Office  of  Advocacy  should  be  doing  that. 

The  third  area  is  the  Office  of  Advocacy  does  a  good  job  in  deal- 
ing with  the  regulatory  process  with  its  limited  resources  and  the 
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constraints  that  we've  heard  here  mentioned  already  a  number  of 
times  regarding  the  judicial  review  of  the  Regulatory  Flexibility 
Act.  Where  we  don't  do  a  good  job — and  they  testify  here,  we  testify 
here  quite  frequently — is  about  the  impact  of  proposed  laws.  Mr. 
Metcalf  addressed  this — about  going  around  to  other  committees 
and  talking  about  the  impact. 

The  truth  is — and  I  say  this  as  an  indictment  of  myself  as  much 
as  the  Office  of  Advocacy  and  my  colleagues  in  the  small  business 
community — we  still  rely  too  much  on  anecdotal  data.  Let's  take  an 
issue  that's  currently  pending,  minimum  wage.  We  testify  about 
stuff  we  hear  more  than  about  the  facts.  We  don't  do  a  very  good 
job  in  the  small  business  community  of  getting  solid  facts  about  the 
impact  of  proposed  laws.  That's  one  are  that  I  would  like  to  see  the 
Office  of  Advocacy  strengthen  its  hand.  We  need  more  objective, 
dispassionate  information.  If  I  go  out  and  poll  my  membership,  we 
all  know  they're  going  to  be  against  everything.  That's  their  na- 
ture. If  they  don't  want  Government,  they  don't  want  it.  But  that 
doesn't  necessarily  translate  into  the  impact  on  the  small  business 
sector.  So,  that's  one  thing  that  they  can  do  that  would  help  us. 

On  balance,  as  has  been  mentioned  here  several  times,  the  Chief 
Counsel  walks  a  fine  line  between  being  the  inside  player  or  the 
outside  player.  As  Frank  addressed  earlier,  that's  a  tough  call. 
Maybe  it  was  because  when  I  was  at  the  SBA  in  the  Office  of  Advo- 
cacy, I  always  said,  "get  it  out  of  the  SBA  I  want  to  be  out  of  there 
tomorrow.  Take  me  out  as  quickly  as  you  can."  I  support  some 
changes,  but  the  truth  of  the  matter  is,  it  doesn't  serve  any  purpose 
to  move  it  completely  out  of  the  executive  branch.  It  has  to  be 
someplace,  as  Frank  said,  where  you  can  get  inside  at  the  highest 
level. 

So,  we're  in  favor  of  keeping  it  somewhere  in  the  executive 
branch.  I  don't  see  putting  it  in  the  President's  office,  or  certainly 
not  OMB  because  you  would  have  to  fire  everybody  at  OMB  and 
start  from  scratch  before  I'd  ever  say  send  the  SBA  there.  Some- 
where in  the  executive  branch,  so  it  can  play  the  inside/outside 
role.  It's  a  very  important  role  to  play  and  we're  glad  they  do  play 
it.  They  do  a  good  job. 

I'll  tell  you,  whether  it's  a  Republican  administration  or  a  Demo- 
cratic administration,  no  one  should  be  criticizing  an  SBA  Advocate 
for  some  time  having  to  decide  "well,  this  is  the  time  to  fold  the 
cards  and  wait  for  another  day."  It's  a  tough  job  and  I  think  our 
previous  Chief  Counsels  up  to  Jere,  and  he's  now  got  the  task 
nows,  have  done  a  heck  of  a  job  walking  that  fine  line.  I  don't  think 
they  get  enough  credit  for  doing  the  job. 

That's  our  remarks  on  the  Office  of  Advocacy.  Of  course,  we 
would  say  more  autonomy,  more  staff,  more  money  if  we  had  our 
choice,  but  we  also  believe  in  deficit  reduction  so,  at  a  minimum, 
we're  saying  hold  the  line.  Thank  you,  Madam  Chairman. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Satagaj.  As 
usual,  you  don't  have  any  trouble  saying  exactly  what  you  think. 

Mr.  Satagaj.  No  problem. 

[Mr.  Satagaj's  statement  may  be  found  in  the  appendix.] 

Chairwoman  MEYERS.  Ms.  Kerrigan? 
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TESTIMONY  OF  MS.  KAREN  KERRIGAN,  PRESIDENT,  SMALL 
BUSINESS  SURVIVAL  COMMITTEE 

Ms.  Kerrigan.  Thank  you  very  much,  Chairman  Meyers  and 
members  of  the  committee. 

I  would  Hke  to  thank  you  for  the  invitation  to  appear  before  you 
today  to  discuss  our  organization's  view  on  the  Office  of  Advocacy 
within  the  U.S.  Small  Business  Administration.  My  name  is  Karen 
Kerrigan,  president  of  the  Small  Business  Survival  Committee,  and 
we  are  a  non-partisan,  non-profit  advocacy  organization  with 
40,000  members  and  small  business  activists  nationwide.  SBSC 
was  founded  in  1991  in  the  Midwest  and  we  moved  to  the  Nation's 
Capitol  in  March  of '94. 

As  one  of  the  newer  small  business  organizations  in  Washington, 
I  would  like  to  first  call  attention  to  the  fact  that  our  organization 
has  had  limited  experience  working  directly  with  the  Office  of  Ad- 
vocacy within  the  Small  Business  Administration.  That  does  not 
mean,  however,  that  we  are  not  knowledgeable  or  appreciate  the 
value  of  the  work  of  the  Office  of  Advocacy  in  terms  of  outreach, 
issue  advocacy,  its  important  role  in  monitoring  Agency  compliance 
with  the  Reg  Flex  Act,  small  business  research,  and  their  participa- 
tion in  such  activities  as  the  White  House  Conference  on  Small 
Business. 

The  Office  of  Advocacy  is  an  effective  voice,  say  a  gem  if  you  will, 
within  the  SBA  to  assist  the  Federal  Government  and  Congress  in 
forming  policies  that  nurture  the  small  business  and  entrepreneur- 
ial sector  of  our  economy.  The  mission  and  work  products  of  the  Of- 
fice of  Advocacy  are  admirable  and  it  would  be  very  difficult  for 
someone  to  conclude  that  the  functions  within  this  particular  office 
are  wasteful.  The  crux  of  the  issue  then,  is  how  do  we  more  effec- 
tively implement  and  influence  what  the  office  is  charged  with 
doing  to  ensure  that  policymakers  throughout  the  Government  de- 
velop proposals  which  foster  an  economic  environment  beneficial  to 
small  business  owners  and  entrepreneurs. 

From  our  perspective,  that  tone  and  that  environment  starts  at 
the  top  with  the  President  of  the  United  States.  Nothing  is  more 
important  than  having  a  Chief  Executive  who  recognizes  tne  essen- 
tial role  which  small  businesses  and  entrepreneurs  have  in  our 
economy.  That  President,  alone,  can  create  a  climate  beneficial  to 
entrepreneurship  by  setting  a  pro-small  business  agenda  and  ap- 
pealing to  Congress,  and  then  as  well,  to  the  American  people  to 
support  that  agenda.  By-and-large,  who  the  President  decides  to 
surround  himself  with  is  a  reflection  of  his  commitment  to  small 
business  and  free  enterprise. 

Now,  while  we  can  propose  to  change  the  Agency  structure  so 
that  the  Office  of  Advocacy  has  a  wider  and  greater  impact  on  poli- 
cies, impact  on  the  small  business  and  entrepreneurial  sector,  a 
President,  unfortunately,  can  choose  to  ignore  whether  that's  inno- 
cently or  blatantly  that  office,  depending  on  the  agenda,  priorities, 
or  philosophy  of  the  administration.  Congress  too  can  provide  the 
Office  of  Advocacy  with  either  a  forum  for  advocacy,  plus  allowing 
the  entity  to  have  more  impact  as  well.  Or  once  again,  they  can 
choose  to  ignore  their  findings  and  expertise. 

Our  organization  does  not  propose  a  major  structuring  of  the  Of- 
fice of  Advocacy  or  elevating  the  position  within  the  Government 
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because  of  these  aforementioned  reasons.  However,  we  do  support 
giving  it  greater  authoritv  and  may  support  its  independence,  de- 
pending upon  the  proposal. 

We  also  believe  that  there  are  both  small  and  substantive 
changes  that  could  be  made  to  give  the  Office  of  Advocacy  more 
weight  in  the  policymaking  process.  One  of  those  areas,  as  was 
brought  up  by  both  witnesses  before  me,  is  the  Office  of  Advocacy's 
role  as  a  regulatory  watchdog  for  small  business.  The  strengthen- 
ing of  the  Regulatory  Flex  Act  by  subjecting  it  to  judicial  review, 
a  policy  that  has  long  been  supported  by  the  Office  of  Advocacy  and 
whose  job  it  is  to  monitor  Agency  compliance  with  the  RFA  is  one 
such  example  where  the  Office  of  Advocacy  played  a  key  role  in 
promoting  this  important  policy.  As  you  know,  legislation  did  pass 
in  the  House  and  the  Office  of  Advocacy  has  been  helpful  through 
its  experience  in  monitoring  RFA  compliance  and  subsequent  sup- 
port and  testimony  of  that  particular  policy. 

In  '93,  the  Chief  Counsel  for  Advocacy  in  his  report  to  the  Presi- 
dent and  Congress  pointed  out,  for  example,  the  failure  of  Govern- 
ment agencies  to  properly  comply  with  procedures  in  the  RFA.  The 
Office  participated  in  57  Agency  rulemakings  in  '93,  with  com- 
ments regarding  specific  Government  Agency  proposals,  and  has 
been  mentioned  above,  in  some  cases,  pointing  out  an  Agency's  fail- 
ure to  comply  with  the  RFA  SBSC  supports,  our  organization,  that 
is,  and  commends  the  House  Small  Business  Committee  and  House 
Members  who  supported  a  reaffirmation  of  amicus  authority  for  the 
Office  of  Advocacy. 

In  terms  of  the  influence  that  the  office  now  has  in  its  role  as 
regulatory  watchdog,  the  office  should  be  given  greater  authoritv  to 
make  sure  that  agencies  comply  with  the  RFA  mandate.  The  Cnief 
Counsel  should  be  able  to  take  action  against  regulatory  agencies 
without  fear  though  of  repercussion  when  they  choose  to  ignore  the 
RFA,  So,  strengthening  and  increasing  the  authority  of  the  Office 
of  Advocacy  in  the  regulatory  process  could  have  a  profound  impact 
on  decreasing  the  regulatory  burden  on  small  business. 

One  of  the  things  that  I'd  like  to  mention  is  that  in  order  for  the 
Office  of  Advocacy  to  become  more  efficient  in  its  operations,  is  that 
the  greater  sense  of  importance  needs  to  take  place,  or  a  greater 
immediacy  needs  to  take  place  in  the  appointment  of  Chief  Counsel 
for  Advocacy.  Both  the  Bush  and  Clinton  administrations  were  lax 
in  their  appointment  process.  During  the  Bush  presidency,  it  took 
nearly  3  years  for  a  permanent  Chief  Counsel  to  be  named,  while 
taking  about  a  year-and-one-half  for  the  Clinton  administration. 
The  Office  of  Advocacy  will  be  more  effective  if  its  leadership  is  in 
place  and  appointment  made  quickly  after  the  President's  inau- 
guration. 

The  research  conducted  by  the  Office  is  particularly  useful  to  the 
media,  interested  taxpayers,  policymakers,  business  groups  and 
Members  of  Congress  to  name  a  few  sources,  that  want  to  under- 
stand the  important  role  that  small  business  plays  in  our  expand- 
ing global  economy.  The  research  of  the  office  can  in  all  likelihood, 
prepare  a  greater  wealth  of  statistical  analysis  and  information  on 
the  small  business  sector  if  resources  were  dedicated  to  this  en- 
deavor. Our  organization  utilizes  analysis,  information  and  facts 
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from  various  publications  and  reports  produced  by  the  Office  of  Ad- 
vocacy on  an  ongoing  basis. 

I  see  that  my  time  is  almost  up  here  and  I  would  like  also  to  just 
make  one  more  point  in  why  the  Office  of  Advocacy  is  so  valued 
is  that  it  does,  indeed,  have  direct  contact  with  many  small  busi- 
nesses through  many  of  its  programs,  its  activities,  and  the  White 
House  Conference  on  Small  Business,  its  hotline  numbers  and  its 
available  information.  This  direct  link  to  real  small  businesses  both 
here  in  Washington  and  through  its  regional  offices  throughout  the 
country  is  the  most  effective  means  to  accurately  gauge  the  pulse 
of  small  business  owners  and  entrepreneurs. 

We  congratulate  the  Small  Business  Committee  for  a  successful 
top  to  bottom  review  of  the  SBA  We  think  it  is  imperative  that  the 
Congress  work  vigilantly  to  cut  Government  spending,  but  also 
keep  an  eye  out  for  programs  which  provide  a  check  to  the  excesses 
of  Government  on  the  private  sector.  We  believe  that  the  Office  of 
Advocacy  is  one  such  program  that  needs  to  be  maintained. 

I  would  be  pleased  to  answer  any  questions  that  you  would  have. 
Thanks. 

Chairwoman  Meyers.  Thank  you  very  much,  Karen. 

I  do  think  that  the  top  to  bottom  review  has  been  good.  I  know 
that  I  have  learned  a  lot  while  we  were  doing  it.  So,  I  think  it  has 
been  effective  for  new  Members  as  well  as  those  of  us  who  have 
been  here  for  a  few  years. 

[Ms.  Kerrigan's  statement  may  be  foimd  in  the  appendix.] 

Chairwoman  Meyers.  Next,  David  Voight  from  the  chamber  of 
Commerce. 

TESTIMONY  OF  MR.  DAVID  VOIGHT,  DIRECTOR,  SMALL 
BUSINESS  CENTER,  U.S.  CHAMBER  OF  COMMERCE 

Mr.  Voight.  Thank  you.  Madam  Chairman  and  members  of  the 
committee. 

I  am  David  Voight.  I'm  director  of  the  Small  Business  Center  of 
the  U.S.  Chamber  of  Commerce.  The  chamber  represents  more 
than  220,000  business  members  of  which  about  96  percent  have 
100  or  fewer  employees.  Consequently,  we  are,  of  course,  very,  very 
delighted  to  be  here  and  to  testify  before  the  House  Small  Business 
Committee. 

I  think  I  will  add  at  this  point,  although  I  know  you've  read  my 
statement  and  picked  this  up  at  the  end  of  it,  that  honesty  compels 
me  to  state  that  I'm  not  only  pleased  to  be  here  in  terms  of  the 
chamber,  but  also  because  I  am  a  former  employee  of  the  Office  of 
Advocacy  as  well.  In  the  late  1970's,  I  was  honored  to  be  the  first 
Executive  Assistant  and  later,  Deputy,  to  Milt  Stewart. 

Mr.  Stewart.  He  was  a  terrible  influence  on  me  at  the  time. 

Mr.  Voight.  That's  right.  Yes,  I  feel  there's  an  old  gang  of 
friends  here,  definitely. 

We,  too,  are  pleased  that  you  have  taken  the  initiative  of  engag- 
ing in  a  top  to  bottom  review  of  the  Small  Business  Administration 
and  are  sure  that  you  will  find  a  great  deal  of  interest  that  will 
be  helpful  to  you  in  figuring  ways  to  restructure  and  to  offer  pro- 
posals that  will  enable  the  Agency  to  better  serve  small  business. 

Today,  of  course,  we  are  particularly  focusing  on  the  Office  of  Ad- 
vocacy, a  particular  function  of  SBA  that  enjoys  very  broad  and 
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deep  support  within  the  small  business  community,  a  support  with 
which  the  chamber  agrees.  We  have  consistently  supported  Advo- 
cacy and  the  fimction  of  Advocacy  even  at  times  when  the  whole 
existence  of  SBA  has  been  called  into  question. 

In  fact,  in  some  of  our  most  recent  testimonies  before  Congress, 
we  have  supported  the  idea  of  strengthening  and  enhancing  the 
role  of  the  Office  of  Advocacy,  particularly  with  regard  to  the  Regu- 
latory Flexibility  Act.  We've  suggested  the  office  might  have  a  more 
structured  role  in  doing  prior  approval  of  proposed  regulations  to 
make  sure  they  have  adequately  complied  with  the  Regulatory 
Flexibility  requirements.  That  the  office,  perhaps,  could  provide  a 
better  role  in  setting  standards  that  agencies  could  meet  in  terms 
of  their  requirements,  as  well  as,  again,  the  amicus  brief  which  has 
been  mentioned  before. 

All  of  this  suggests  that  we  really  agree  with  the  fundamental 
mission  of  the  Office  of  Advocacy  which  I  think  goes  to  address 
probably  one  of  the  most  important,  but  often  forgotten,  problems 
of  small  business.  That  is  the  simple  problem  of  neglect.  Years  and 
years  ago,  a  former  member  of  this  committee  once  told  me,  "the 
problem  with  small  business  is  they're  too  often  taken  for  granted." 
If  you're  a  Democrat,  you  tend  to  think  "well,  they  are  small.  They 
must  be  on  my  side,  so  we'll  take  advantage  of  that."  On  the  other 
hand,  if  you're  a  Republican,  "well,  they  are  businesses,  therefore, 
they  must  be  on  my  side.  So,  I  can,  again,  take  them  for  granted." 

This  gets  even  worse  when  you  start  looking  at  the  executive 
branch.  Here,  you  have  dozens  of  large  agencies  and  departments 
that  often  have  particular  constituencies.  A  Department  of  Agri- 
culture that  cares  about  farmers  and  a  Department  of  Labor  that 
cares  about  labor,  and  on  and  on  and  on.  Yet,  the  impact  of  the  ac- 
tions of  the  Department  of  Labor  and  the  Department  of  Agri- 
culture, and  the  Department  of  Energy,  et  cetera,  et  cetera,  often 
impact  significantly  upon  small  business  and  they  don't  even  know 
what  a  small  business  is. 

So,  it  is,  I  think,  important  that  there  be  an  office  like  the  Office 
of  Advocacy  that  can  be  a  junkyard  dog.  Hopefully,  one  with  sharp 
teeth  that  can  occasionally  bite  the  Department  of  Labor  on  the 
ankle,  or  at  least  raise  their  consciousness  that  there  is  a  small 
business  community  out  there  and  they  have  to  be  aware  that  their 
actions  impact  on  small  business  as  much  as  they  do  on  labor  and 
whatever  other  folk  they're  focused  on. 

Several  of  the  other  colleagues  here  in  this  battle  also  mentioned 
the  rule  of  research  as  a  function  for  Advocacy,  so  I  don't  want  to 
dwell  on  that.  I  would  respectfully  suggest  that  there,  too,  there  is 
often  a  neglect  problem.  Researchers,  after  all,  being  good  entre- 
preneurs are  going  to  know  that  they  get  paid  by  the  people  who 
have  the  biggest  amounts  of  money  to  engage  in  research.  That's 
not  often  small  business.  Yet,  often,  the  small  business  policy  areas 
need  focused  research.  So,  I  think,  again,  the  Office  of  Advocacy 
plays  a  highly  important  role  here  in  filling  a  gap  that  would  other- 
wise go  unmet. 

You  also  asked  us  for  some  comments  on  areas  of  improvement. 
In  that  regard,  I  think  I  would  like  to  mention  that  while  we've 
suggested  strengthening  the  Office  of  Advocacy  in  regard  to  Regu- 
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latx)ry  Flexibility,  I  want  to  raise  one  caveat  that  I  mentioned  when 
I  testified  before  the  Senate  Small  Business  Committee. 

While  supporting  the  idea  that  the  Office  of  Advocacy  ought  to 
be  brought  into  this  whole  loop  of  regulatory  process  at  an  earlier 
stage,  Congress  very  often  adds  new  burdens  on  agencies  without 
necessarily  increasing  their  resource  base.  I  think  there  could  be  an 
unintended  consequence  here  if  the  Office  of  Advocacy  were  given 
the  mission  of  prior  comment  on  proposed  regulations  if  they're  not 
given  resources  to  do  so.  There  might  well  be  a  situation  where 
tnere  would  be  a  presumption  that  the  failure  to  comment  would 
constitute  approval.  If  the  office  could  not  comment  simply  for  lack 
of  resources,  and  if  failure  to  comment  were  considered  approval, 
vou  might  have  a  worst  of  all  world  situation  where  you  would  be 
having  a  presumed  approval  when,  in  fact,  the  office  simply  hadn't 
even  looked  at  these  regulations. 

I  raise  this  caveat  because,  again,  the  whole  question  of  Advocacy 
resources,  I  think,  is  important  to  the  Office  of  Advocacy.  The  his- 
tory of  the  office  has  been  one  of  a  small  band  of  people  functioning 
very  closely  and  carrying  on  with  the  very  large  mission.  I  think 
this  has  worked  very,  very  well.  I  think  the  sense  of  comraderie, 
elan,  whatever,  has  served  the  Office  of  Advocacy  extremely  well. 
But  nevertheless,  I  think  it  might  be  interesting  for  this  committee 
to  look  at  the  numbers  of  what  has  been  the  history  of  the  Office 
of  Advocacy  in  terms  of  dollar  and  budget  and  personnel  in  rela- 
tionship to  the  whole  of  SBA.  I  have  a  gut  hunch  that  if  you  do 
that,  you'll  find  that  the  Office  of  Advocacy  has  been  a  very,  very 
real  bargain  for  the  small  business  community.  A  bargain  tnat  de- 
livers a  very  big  bang  for  not  many  bucks. 

Again,  it  has  been  a  very  real  pleasure  for  me,  given  my  particu- 
lar background,  to  testify  before  you  today.  I  look  forward  to  work- 
ing with  you  in  any  way  we  can  to  help  serve  the  small  business 
community  better. 

Chairwoman  Meyers.  Thank  you  very  much  for  your  testimony, 
David.  We  appreciate  having  you  here.  I  think  Jere  has  been  re- 
ferred to  this  morning  as  a  pit  bull  and  a  junkyard  dog.  Somehow, 
I  think  he  likes  that. 

Mr.  Stewart.  That's  what  all  his  friends  call  him. 

[Mr.  Voight's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  John  Galles? 

TESTIMONY  OF  MR.  JOHN  GALLES,  PRESmENT,  NATIONAL 
SMALL  BUSINESS  UNITED 

Mr.  Galles.  Thank  you,  Madam  Chairman. 

Thank  you,  members  of  the  committee,  for  the  opportunity  to  tes- 
tify on  behalf  of  National  Small  Business  United  before  your  com- 
mittee today. 

We,  too,  have  great  respect  for  the  Office  of  Advocacy  and  are 
happy  for  the  time  and  attention  you're  spending  on  the  issue  and 
on  the  program  today.  I  think  besides  the  remarks  that  I  have  in 
writing  here,  I  want  to  kind  of  divert  here  to  some  remarks  that 
are  included  but  also  in  comment  of  some  of  the  other  remarks  that 
have  been  made  at  this  point.  Being  the  last  speaker,  a  lot  of  the 
ammunition  has  been  taken  away. 

Mr.  Stewart.  And  the  briefest? 
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Mr.  Galles.  Excuse  me? 

Mr.  Stewart.  And  the  briefest? 

Mr.  Galles.  If  you're  lucky,  yes,  John.  No,  I  had  to  listen  to 
yours,  you're  going  to  have  to  listen  to  mine. 

Chairwoman  Meyers.  Don't  fight,  gentlemen. 

Mr.  Galles.  Although  we  might  expect  that  this  junk  yard  dog 
will  have  to  get  a  little  shorter  to  bite  this  Department  of  Labor 
Secretary  in  the  ankle. 

We  could  indeed  say  that  if  the  Office  of  Advocacy  had  been 
given  the  appropriate  authority  and  resources  15  years  ago,  the 
small  business  community  in  this  country  might  not  be  in  the  regu- 
latory quagmire  in  which  we  find  ourselves  today.  I  think  it's  im- 
portant for  us  to  look  at  the  purpose  of  this  discussion,  and  I  think 
it  goes  to  the  very  fiber  of  our  country.  That  is  that  we  are  here 
as  a  democracy  that  seems  to  work  incredibly  well  because  we're 
able  to  extend  wealth  to  millions  of  people  across  this  country 
through  small  business  growth  and  development.  It's  what  Milt 
Stewart  spoke  about  earlier  when  he  talks  about  the  attention 
that's  placed  on  small  business  throughout  the  world. 

This  week,  I  will  be  visited  by  individuals  from  Poland,  Nigeria 
and  Finland,  asking  about  the  small  business  community  in  the 
United  States  and  how  they  can  learn  from  our  experience  and 
help  their  countries  grow  a  substantial  small  business  community. 
We  really  have  to  remember  that  we  have  an  important  role  as  the 
economic  leader  of  the  world  right  now  to  extend  the  intelligence 
that  we  have  about  small  business  job  creation  around  the  world. 

It's  especially  important  for  us  to  pay  attention  to  that  right  now 
when  our  economic  position  and  our  economic  power  is  in  question. 
It's  especially  important  for  us  to  review  the  fact  that  small  busi- 
nesses are  not  succeeding  like  they  once  were  in  the  United  States. 
The  recent  study  that  Jere  put  forward  that  showed  that  much  of 
the  small  business  job  creation  right  now  is  occurring  in  businesses 
with  more  than  1,000  employees  or  businesses  with  fewer  than  five 
employees.  What's  happening  to  the  balance  of  businesses  between 
5  and  1,000  employee  sizes?  How  can  we  help  them  grow  at  the 
same  time?  What  disincentives  are  in  place?  What  barriers  are  we 
creating  for  small  businesses  to  grow  by  adding  workers  and  mul- 
tiplying the  talent  that  they  bring  to  the  work  place? 

Jere's  efforts  have  been  most  appreciated  since  he  has  revitalized 
the  Office  of  Advocacy  in  his  brief  stay  under  this  administration. 
We're  also  proud  of  the  work  of  Frank  Swain  and  Tom  Kerester. 
But  we're  also  especially  pleased  that  Milt  Stewart  served  as  a 
president  of  our  association  a  number  of  years  ago,  in  1978,  and 
look  forward  to  the  ongoing  participation  of  him  and  Jere,  who 
served  as  a  board  member  of  ours  for  some  time. 

I  think  there's  a  balance  that  is  important  to  look  at  and  I  would 
hope  you  would  consider  this.  There  is,  in  many  ways,  a  conflict 
that  exists  between  the  Administrator  of  the  SBA  and  the  Chief 
Counsel  for  Advocacy.  The  Administrator  of  the  SBA  may  be  fear- 
ful that  the  Chief  Counsel  takes  certain  issues  away  from  him  or 
her.  So,  they  would  rather  have  someone  in  that  position  who  is 
weaker  or  someone  who  is  willing  to  take  a  back  seat  on  issues,  or 
not  even  have  the  position  filled  in  the  first  place. 
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We  would  recommend  that  you  look  at  the  Office  of  Adminis- 
trator of  the  SBA  and  try  to  permanently  elevate  that  person  to  a 
level  on  the  Cabinet  of  the  President,  so  that  the  Chief  Counsel  can 
work  more  independently  within  the  Agency  itself.  We  think  that 
their  power  and  their  influence  will  be  enhanced  by  having  a  part- 
ner on  the  Cabinet  level  and  having  more  interaction  and  involve- 
ment with  other  agencies. 

Some  of  the  recommendations  that  have  been  made  in  terms  of 
passing  the  Regulatory  Flexibility  Act,  giving  our  junk  yard  dog 
more  teeth,  sharpening  his  teeth,  whatever  the  cliche  might  be,  are 
especially  important  at  this  point  in  time.  We've  had  that  Regu- 
latory Flexibility  Act  and  again,  if  the  Office  of  Advocacy  had  the 
resources  and  tne  support  from  the  leaders  we've  had  in  the  last 
14  years,  we  would  have  accomplished  more  on  the  regulatory  level 
than  we  have.  We  hope  that  we  make  a  solid  effort  on  it  with  this 
new  Congress. 

We  think  that  the  resources  available  to  this  Agency  do  need  to 
be  expanded  because  we  think  it's  especially  important  that  we 
measure  our  effectiveness.  We  measure  Federal  policy  in  how  it  af- 
fects small  business.  We've  got  to  find  a  way  to  identify  what  hurts 
and  what  helps  in  the  overall  scheme  of  things.  We  think  that 
database  whicn  the  SBA  used  to  maintain,  needs  to  be  reinvigo- 
rated,  rebuilt  in  a  way  so  we  have  a  long-term  picture  of  how  we 
are  treating  small  busmess  in  this  country. 

Yes,  it's  important  that  research  focus  on  policy  issues,  but  we 
ought  to  look  at  those  trend  lines  and  whether  we  are  building  up 
our  small  business  community  or  driving  it  down.  That  spreading 
of  wealth  is  especially  important  because  it  brings  business  owners 
and  their  employees  a  piece  of  action  in  this  country  that  they 
would  not  have  otherwise.  That's  what  makes  this  democracy  so 
strong.  So,  as  you  look  at  the  SBA  from  top  to  bottom,  and  you  look 
at  the  Office  of  Advocacy,  let's  be  careful  that  we  don't  cut  out 
those  programs  that  serve  our  small  business  community  which  is 
so  important  to  our  country. 

Chairwoman  Meyers.  Thank  you  very  much,  John. 

[Mr.  Galles'  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  We  appreciate  having  you  all  with  us  this 
morning.  I  might  mention  that  the  three  committees  with  whom 
our  Small  Business  Committee  has  the  most  overlap  are  all  meet- 
ing this  morning.  It  has  caused  us  a  real  problem.  One  of  them  is 
having  a  markup.  The  other  two  have  hearings.  But  the  one  that 
has  the  markup  is  the  one  that's  causing  us  probably  the  most 
trouble. 

Let  me  say  that  I  have  really  profited  from  hearing  you  this 
morning.  I  do  think  that  one  of  the  things  that  I  heard  suggested 
several  times  is  that  maybe  we  need  the  Office  of  Advocacy  to  do 
some  future  thinking,  anticipatory  proactive  kinds  of  thinking. 

Let  me  ask  each  of  you,  do  you  do  this  within  your  own  organiza- 
tions? Do  you  get  together,  brainstorm,  come  up  with  where  are  we 
going  as  small  businesses? 

Mr.  Thayer.  Madam  Chairman,  we  certainly  do  within  the 
NASE.  We  assemble  not  only  members  of  our  board,  but  notable 
persons  from  outside  of  the  NASE  twice  a  year  to  do  just  that.  But 
specific  to  the  Office  of  Advocacy  and  what  you  have  alluded  to,  it 
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was  a  pleasure  to  participate  in  the  year  2000  and  beyond,  a  stint 
that  was  done  here,  in  fact,  in  this  very  room  by  the  Office  of  Advo- 
cacy. Several  of  us  participated  in  that.  I  think  from  that  particular 
forum,  many  notable  ideas  came  forth  in  terms  of  where  we  should 
be  doing  in  the  year  2000  and  beyond. 

So,  I  would  certainly  commend  that  thinking  that  the  Office  of 
Advocacy,  indeed,  think  futuristic  and  indeed,  that  we  encourage 
and  give  them  the  strength  to  do  so — give  the  Chief  Advocate  the 
strength  to  continue  to  do  that  type  of  effort.  We  would  certainly 
supplement  it  within  the  NASE. 

Chairwoman  Meyers.  John,  do  you? 

Mr.  Satagaj.  We  certainly  do.  We  bring  our  board  together  once- 
a-year  where  the  deal  is,  don't  talk  to  us  about  whatever  piece  of 
legislation  is  pending  today.  Let's  think  about  what  we  need  to  do 
to  get  from — not  from  Point  A  to  Point  B,  but  Point  C  or  D.  We 
do  that.  We  just  encourage  it  and  that's  something,  clearly,  as  I 
said  in  my  testimony,  we  think  the  office  should  do. 

Chairwoman  Meyers.  Karen? 

Ms.  Kerrigan.  I  think  our  organization  really,  over  the  last  3  or 
4  months,  has  iust  been  able  to  do  that.  It  seems  like  the  past 
year — we  moved  to  town  in  late  February,  March  of  last  year.  With 
the  policies  that  were  being  proposed  by  the  administration,  we 
were  playing  defense  at  that  point  in  terms  of  health  care  and 
some  other  issues. 

But  now,  it  appears  with  the  new  Congress  and  some  of  the  far- 
reaching  proposals,  it  seems  like  anything  goes,  and  there  are  cer- 
tainly some  far-reaching  proposals  that  are  being  looked  at,  that 
we  have  that  opportunity  to  look  at.  For  example,  tax  overhaul. 
Which  type  of  system  will  be  best  for  small  businesses?  A  flat  tax 

{>roposal,  or  national  sales  tax.  So,  we're  only  just  beginning  to 
ook,  based  on  what  the  Congress  is  doing,  how  some  of  those  pro- 
posals that  may  be  considered  or  the  hearings  started  during  the 
second  100  days,  and  what  their  impact  will  be  on  small  business. 

Chairwoman  Meyers.  Thank  you,  Ms.  Kerrigan. 

David? 

Mr.  VoiGHT.  Thank  you. 

I  also  happen  to  be  on  the  Chamber  Testimony  Team  which 
means  that  all  pieces  of  testimony  that  the  Chamber  submits  to 
any  committee,  House  or  Senate,  comes  before  me  for  a  check-off 
which  is  an  idea  to  try  to  make  sure  that  small  business  perspec- 
tives are  covered  in  the  various  Chamber  testimony.  The  Chamber 
has  testified  three  times  as  much  in  the  last  3  months  as  it  did  all 
of  last  year.  I  think  it  means  we're  much  more  in  demand,  it 
seems.  But  certainly,  we  try  to  be  responsive  to  Congress  and  Con- 
gpress  has  been  very  demanding  of  late.  We're  hoping  that  the  next 
100  days  might  be  at  a  slower  pace. 

In  addition  to  my  role  as  director  of  the  Small  Business  Center, 
I  am  the  chief  executive  of  the  Small  Business  Council,  which  is 
the  major  advisory  body  to  the  Chamber  in  small  business  matters. 
It  is  composed  of  about  100  small  business  persons  from  through- 
out the  country.  It's  a  very  good  representative  body  with  all  kinds 
of  small  business  people.  It^  a  good  mix  of  race,  gender,  business 
type,  geography,  what-have-you.  We  meet  three  times  a  year  for  2 
days.  I  tried  to  structure  the  meetings  in  such  a  way  that  we  do 
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have  reports  which  are  somewhat  reactive  to  what's  going  on,  but 
to  allow  the  small  business  advisers  to  the  Chamber  to  have  a 
chance  to  do  futuristic  thinking.  I  find  those  are  my  most  success- 
ful sessions  because  these  individuals  do  want  to  have  some  chance 
to  add  their  input  in  a  meaningful  way  to  Chamber  consideration 
of  small  business  issues. 

Chairwoman  MEYERS.  Thank  you,  David. 

John? 

Mr.  Galles.  We  have  meetings  too,  but  we  can't  do  enough  of  it. 
I  think  the  point  here  that  we'd  like  to  make  is  that  it's  so  impor- 
tant for  the  Office  of  Advocacy  to  have  those  research  dollars  and 
the  time  to  focus  on  those  major  issues  before  us.  We  all  know  that 
our  Social  Security  system  is  something  that  we  revere  and  we 
hope  to  maintain.  But  I  don't  think  were  spending  enough  time 
looking  at  the  impact  of  payroll  taxes  on  small  businesses. 

We  will  reach  a  point  in  time  when  our  payroll  taxes  are  insuffi- 
cient to  finance  our  Social  Security  system.  We're  going  to  have  to 
wake  up  to  the  fact  that  if  we  don't  find  a  new  way  to  finance  that 
system,  our  payroll  taxes  will  climb  to  20  percent  and  maybe  24 
percent  of  every  person's  payroll  to  keep  that  system  afloat.  While 
we're  defending  the  Social  Security  system,  we'd  better  be  consider- 
ing new  ways  to  finance  that  system  and  recognize  what  a  negative 
impact  that  payroll  tax  system  is  having  on  our  small  business 
community.  That's  an  issue  that  we  don't  see  enough  attention  to. 
That's  an  issue  we  ought  to  be  preparing  for,  and  that's  where 
some  of  that  research  ought  to  be  going. 

Chairwoman  Meyers.  Well,  I  thank  you  very  much  for  respond- 
ing to  that  question.  I  find  this  discussion  very  interesting  and 
hope  that  maybe  at  sometime,  we  are  able  to  continue  it. 

It's  particularly  important  at  this  time,  I  think,  because  we're 
going  to  be  investigating,  reevaluating  everything  that  we  have 
done  for  the  last  40  years.  I  don't  think  there's  going  to  be  any 
change  in  this.  We're  going  to  be  obviously  looking  very  hard  at 
how  can  we  promote  trade  because  everything  consistently  becomes 
so  much  more  international  and  so  much  more  competitive.  We're 
going  to  be  looking  at  health  care,  new  ways  and  more  efficient 
ways  of  providing  health  care  to  people.  Certainly,  we're  going  to 
be  looking  at  the  tax  structure. 

I  think  we're  going  to  be  reevaluating  a  lot  of  things — and  I  don't 
mean  to  just  focus  on  this,  but  things  that  we  have  accepted  for 
so  many  years  like  the  set  asides,  the  bid  preferences,  all  of  the 
kinds  of  things  that  we  have  thought  for  many  years  were  very 
positive  and  tnat  we  should  be  doing.  I  think  we  need  to  look  at 
them  and  say,  "are  these  still  worthwhile?  Is  this  still  good  in  our 
society?"  I  don't  mean  to  just  focus  on  that,  but  I  do  think  that  all 
things  like  that  that  we  have  worked  on  for  so  long  and  under  one 
premise,  the  whole  affirmative  action  area,  we're  going  to  be  evalu- 
ating. 

I  would  like  to  have  any  thoughts  that  you  have  insofar  as  the 
most  important  issues  in  tne  coming,  say,  5  years.  What  should  we 
be  doing?  I'm  sure  that  Jere  would  be  glad  to  express  those 
thoughts  also. 

Mrs.  Smith? 

Mrs.  Smith.  Thank  you.  Madam  Chair. 


I'm  not  going  tx)  be  very  long.  I  want  to  just  take  off  a  little  bit 
on  the  Chairman's  statement  that  we're  going  to  be  looking  at 
things  that  we  maybe  haven't  looked  at  before  because  it  didn't 
seem  that  that  was  the  best  place  to  put  our  time.  You  couldn't  go 
anywhere  with  what  you  looked  at. 

I  think  that  the  tax  simplification  areas  is  our  subcommittee  will 
be  going  into  that.  Along  with  tax  simplification,  it  looks  to  me  that 
we're  going  to  probably — ^yes,  we  will  be  focusing  on  a  flat  tax  and 
the  imphcations  to  different  types  of  businesses  and  how  those 
businesses  would  be  affected  by  different  versions  of  a  flat  tax.  I 
mean,  flat  tax  obviously,  is  not  the  same  to  everyone. 

So,  with  that— I  mean,  we're  not  exactly  on  the  subject  today — 
but  we'll  start  in  May  with  hearings  on  the  flat  tax  and  work  in 
coordination  with  other  committees.  We  would  like  to  blow-out — 
and  that's  a  term  of  just  trying  to  build  out  what  would  happen  to 
different  members  that  you  re  dealing  with,  different  members  and 
levels  of  the  small  business  community — ^how  they  would  be  af- 
fected? Would  they  be  interested  in  phasing-in  something?  Is  it  a 
simplification  or  is  it  just  terrifying  them?  But  this  is  going  to  be 
a  discussion  that's  going  to  go  on  and  I  think  we  need  to  focus  on 
our  members. 

So,  I  would  appreciate  it  if  you  could  comment,  and  especially 


baggage  of  how  they  used  to  do  it  to  begin  with.  Have  your  mem- 
bersnip  been  talking  about  simplification  with  a  flat  tax  being  a 
issue? 

Ms.  Kerrigan.  Well,  obviously,  simplification  is  probably  the  big- 
gest issue  and  consistency  in  terms  of  the  tax  code.  We  didn't  poll 
our  members  on  this,  although  we  are  going  to,  but  over  the  last 
2  weeks — and  I  can  get  the  results  to  you.  I  have  to  sort  of  go 
through  the  entire  results  of  the  survey — did  a  survey  with  the 
Luntz  Research  Company  on  the  flat  tax  to  get  some  sense  from 
the  small  business  community  what  their  response  would  be  to  a 
flat  tax. 

What  we  did  is,  we  outlined  the  Dick  Armey  flat  tax,  in  detail, 
giving  them  the  terms  of  what  they  wouldn't  be  able  to  deduct  their 
homes,  et  cetera.  About  56  percent  of  the  small  businesses  that  we 
polled  liked  the  flat  tax  idea.  It  appears  that  those  that  did  not  like 
it,  the  20  percent,  were  the  ones  that  strongly  disagreed.  There  was 
either  strong  disagreement  or  strong  agreement.  What  we  want  to 
do  is  go  through  the  demographics  of  those  that  we  actually  sur- 
veyed and  see  if  there  is  something  that,  indeed,  may  set  them 
apart,  what  type  of  small  business  tney  actually  were.  Were  they 
retail?  Were  they  home-based  businesses?  Were  they  restaurants? 

Mrs.  Smith.  Was  that  nationwide? 

Ms.  Kerrigan.  That  was  nationwide. 

Mrs.  Smith.  So,  you  might  have  a  demographic,  you  might  have 
a  cultural  difference — a  re^on. 

Ms.  Kerrigan.  There  might  be  a  cultural  difference.  There  might 
be,  deoending  on  the  size  of  the  business  in  terms  of  gross  income. 
It  could,  indeed,  be  something  geographic  depending  upon  where 
these  businesses  were  located  througnout  the  United  States.  It 
could  be  the  age  of  the  business.  So,  these  are  just  hot-oflf-the-press 
numbers  that  I  gave  you  that  were  faxed  to  me  last  night. 
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Mrs.  Smith.  But  you're  doing  cross  tabs  on  it  too? 

Ms.  Kerrigan.  Yes,  we  are.  I'll  be  sure  to  get  those  to  you, 
Chairman  Meyers,  and  you  as  well.  Congressman  Smith. 

So,  we're  just  beginning,  really,  to  look  into  the  flat  tax  issue  and 
small  business.  It  seems  that  with  the  public-at-large  it's  resonat- 
ing, while  we  found  within  the  small  business  community,  from  our 
perspective,  is  just  getting  a  sense  of  where  they  stand  on  this 
issue  and  how  they  think  it  will  impact  them. 

Mrs.  Smith.  All  right.  Well,  what  we  would  like  to  do  is  explor- 
atory committee  hearings  and  actually  have  people  take  a  look  at 
themselves  and  then  come  and  relay  from  their  group. 

What  about  the  other  groups?  John? 

Mr.  Satagaj.  I'm  sorry.  I  was  going  to  say  that  it  was  an  excel- 
lent point  that  you  were  bringing  up.  It  actually  relates  to  what  I 
said  earlier  about  the  role  of  the  Office  of  Advocacy. 

What  we  need  is  a  real  good  analysis.  Our  organization  doesn't 
have  a  position  on  any  of  these.  In  fact,  this  is  something  I  ought 
to  mention  today.  We  convened  an  ad  hoc  task  force  to  come  up 
with  our  position.  It  meets  on  April  whatever.  But  we're  going  to 
do  the  same  thing.  We  don't  have  a  position. 

The  truth  is — and  not  to  pick  on  Karen  because  I  said  this  ear- 
lier in  my  testimony.  We  rely  too  much  on  anecdotal  information, 
opinion  polls,  and  the  like.  That's  not  how  you  get  a  determination 
of  the  impact  on  small  business.  I  mean,  historically,  if  you  look  at 
the  tax  code,  small  business  has  benefited  tremendously  by  the  tax 
code.  I  mean,  we've  got  graduated  corporation  structures  in  there, 
direct  expensing,  capital  gains 

Mrs.  Smith.  Excuse  me.  If  you  ignore  the  complexity  of  both  the 
labor  law  involved  in  it  and — I  used  to  teach  this 

Mr.  Satagaj.  I  imderstand  that. 

Mrs.  Smith.  The  best  thing  that  could  happen  is  the  Federal 
Government  simplifying  the  tax  code  and  my  income  doubled  in  1 
year  from  the 

Mr.  Satagaj.  What  I'm  saying  is,  we  need  to  do  the  analysis  of 
what  it  means  on  a  dollar  basis,  the  productivity.  We  have  to  have 
that  analysis.  That's  what  the  Office  of  Advocacy  can  provide  and 
hopefully,  provide  for  your  hearings  is  that  kind  of  analysis.  Rather 
than  what  I  think  we  need  that. 

So,  I'm  glad  you're  holding  the  hearings  because  I  think  it  is 

foing  to  be  very  beneficial  as  Congress  goes  forward  that  we  really 
now  what  it  means  to  the  small  business  community.  Because 
right  now,  I  can  tell  you  Karen  just  started  polling.  We're  just  hold- 
ing an  ad  hoc  group  to  start.  I  don't  think  any  of  us  have  really 
gone  through  the  process  of  doing  the  analysis,  that's  not  based  on 
emotion  or  politics  or  einything,  of  what  it  means  to  small  business? 
What  does  it  really  mean  in  dollars  and  cents? 

Mrs.  Smith.  So,  maybe  we  can  discover  this  together.  The  one 
thing  about  it,  if  we  don't  get  in  the  discussion  in  a  big  way  to 
begin  with — and  that's  why  I  went  to  the  others  involved — we  will 
be  the  after.  That  is  always  the  case.  We  are  not  the  after.  We 
drive  the  economy  of  this  Nation.  So,  we  should  be  out  front  and 
in  the  leaders  in  this  debate,  no  matter  what  direction  we  go.  With 
good  information,  I  would  agree  with  that,  John. 
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Ms.  Kerrigan.  I  would  just  like  to  add  that  our  position  won't 
be  based  primarily  on  our  polling  and  surveying.  It  was  just  one 
of  those  questions  that  we  threw  in  with  a  bunch  of  other  Questions 
about  the  first  100  days  and  what  small  business  thought  about 
what  the  reforms  meant.  The  Small  Business  Survival  Foundation 
is  a  new  organization  and  we'll  be  dedicating  a  lot  of  our  resources 
to  looking  at  the  various  tax  proposals,  of  which  the  flat  tax  will 
be  one.  So,  we  look  forward  to  working  with  you  on  that. 

Mrs.  Smith.  Good.  Thank  you. 

Mr.  Thayer.  Mrs.  Smith? 

Mrs.  Smith.  Am  I  out  of  time?  Excuse  me,  how  are  we  doing? 

Chairwoman  Meyers.  That's  all  right.  I'd  like  to  hear  what  Mr. 
Thayer  has  to  say. 

Mrs.  Smith.  I  would  too. 

Chairwoman  Meyers.  Then  I  would  like  to,  after  that,  ask  Jere 
if  there  is  any  focus  on  analysis  and  research  on  the  flat  tax,  and 
value-added  tax,  and  all  the  other  suggestions. 

Mr.  Thayer.  OK.  Madam  Chairwoman,  I  will  be  brief  to  Mrs. 
Smith. 

About  2  years  ago — well,  better  than  2  years  ago  now,  under  the 
Bush  administration,  the  IRS  commissioned  the  Miter  Corporation 
to  do  research  on  the  tax  simplification  issue.  The  NASE  has  been 
an  ongoing  participant  as  far  as  an  organization  surveying  its 
members  to  give  them  feedback  for  this  particular  project.  We  cer- 
tainly will  be  more  than  happy  to  make  available  to  you  and  to  this 
committee,  our  research  relative  to  that  and  all  of  the  other  infor- 
mation that  we  have  gleaned  from  our  participation  in  that  par- 
ticular project.  So,  we  have  done  some. 

We  have  not  taken  position  relative  to  the  flat  tax.  We're  in  the 
process  of,  right  now,  surveying  our  membership  relative  to  that  in 
terms  of  their  opinion. 

Mrs.  Smith.  Thank  you. 

Chairwoman  Meyers.  John,  do  you — take  it  away  from  you. 

Mrs.  Smith.  Oh  no.  No,  that's  great. 

Mr.  Galles.  I  want  to  remind  you  of  the  flat  tax  we  have  as  a 
payroll  tax.  A  flat  tax  as  an  income  tax  is  another  issue  and  cer- 
tainly, simplification  is  something  we  would  appreciate.  We'll  go 
through  the  same  research  that  other  people  will. 

But  again,  look  at  the  incentives  that  are  in  place.  I  think  we're 
driving  people.  Unfortunately,  the  organization  has  a  good  leader 
in  Bennie  Tliayer,  but  we're  driving  people  into  self-employment  so 
that  they  can  deduct  their  business  expenses  before  they  take  home 
their  income  and  before  they  are  charged  a  pavroll  tax.  Somehow, 
the  incentives  are  not  supporting  the  growth  of  businesses  and  the 
growth  of  employment. 

So,  while  you  look  at  a  change  in  the  income  tax,  please  consider 
changes  in  the  payroll  taxes  which  are  a  substantial  disadvantage 
to  employment  and  growth  of  the  small  business  community.  If  we 
look  at  each  of  those  taxes  independently,  we  can  come  to  our  own 
conclusions.  But  we  ought  to,  in  this  new  atmosphere,  this  new  en- 
vironment, look  at  the  entire  tax  structure  and  what  it's  doing  to 
business  creation  and  our  competitive  position  in  the  world. 

Even  an  increase  in  the  minimum  wage  is  going  to  raise  payroll 
taxes.  It  will  reduce  some  of  the  income  taxes,  but  we've  got  to 
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make  sure  that  we're  paying  attention  to  the  greater  scope  of  tax 
influence  on  the  Federal  level  on  small  businesses.  Even  if  you're 
a  self-employed  person  making  $20,000  a  year,  whether  you  pay  in- 
come tax  or  not,  you  still  have  to  write  a  check  for  $3,000  for  pay- 
roll taxes.  We've  got  to  pay  attention  to  that  because  we're  hurting 
a  lot  of  people  at  the  lower  end  of  our  economic  stream. 

Chairwoman  Meyers.  Thank  you,  John. 

Jere? 

Mr.  Glover.  Well,  the  topic  of  the  future  of  small  business  is  one 
that's  very  dear  to  my  heart.  When  I  worked  for  the  committee,  I 
did  a  study  on  the  future  of  small  business  and  we  looked  back 
then,  in  1978,  about  where  we  thought  small  business  was  going 
to  be  and  what  was  going  to  be  happening,  and  what  the  long-term 
problems  were  doing. 

Upon  being  confirmed  very  shortly  thereafter,  we  have  begun  a 
series  of  hearings,  14  focus  groups,  on  the  future  of  small  business 
in  which  we  brought  academics.  We  brought  the  media.  We  brought 
former  Chief  Counsels.  We  brought  minority  groups,  women's 
groups,  the  small  business  leaders,  all  together  to  look  at  the  fu- 
ture of  small  business.  We  also  have  20  academics  working  on  a 
panel  which  are  coming  in  tomorrow  to  do  their  report.  All  tnis  for 
a  relatively  low  budget,  and  fortunately,  all  of  this  with  outside 
funding,  none  of  which  is  appropriated  funds.  So,  we've  been  able 
to  look  at  this  issue. 

I  wish  I  could  tell  you  that  the  academics  had  given  us  some 
pearls  of  wisdom.  They  really  didn't.  It  sort  of  restored  my  faith  in 
having  the  Office  of  Advocacy's  economic  research  operation  be- 
cause if  we  rely  on  outside  academics,  they  simply  miss  the  point. 

Chairwoman  Meyers.  When  you  do  an  analysis,  Mr.  Glover,  it 
sounds  to  me  like  what  you're  talking  about  is  opinion  sampling 
rather  than  economic  analysis  of  the  impact  of  a  flat  tax,  or  a 
value-added  tax  or  whatever  on  small  business.  Do  you  intend  to 
do  that  kind  of  thing  too? 

I  mean,  I  recognize  that  that  kind  of  analysis  probably  has  to 
start  with  people's  thinking  and  opinion.  You  have  to  know  that  to 
begin  with.  But  the  next  step,  I  think,  has  to  be  a  little  deeper 
study  than  that  as  to  the  impact.  Do  you  intend  to  do  that? 

Mr.  Glover.  Yes,  ma'am.  We  will  do  that.  The  first  part  of  my 
question  was  looking  into  the  outreach  of  the  future.  Specifically, 
what  we're  doing — and  I  think  perhaps  for  the  first  time  in  a  long 
time — ^is  focusing — ^we  can't  have  perfect  data,  but  the  best  data  we 
can  on  what  happens  in  the  capital  markets.  What  we  fomid  is,  90 
percent  of  capital  doesn't  go  to  small  business.  I  mean,  it  simplv 
goes  somewhere  else.  There's  only  10  percent  that  goes  to  small 
business.  So,  we've  already  identified  that  concerning  capital  gains. 
We  know  how  much  of  the  capital  gains  is  basicallv  going  to  small 
business.  We  know,  imfortunately,  it's  a  very  small  portion  of  that 
in  terms  of  new  capital. 

The  flat  tax  is  now  coming  out  as  one  of  the  top  recommenda- 
tions in  a  number  of  States  in  the  White  House  Conference.  So, 
we've  recognized  we've  got  to  take  every  bit  of  data  and  informa- 
tion that  we  can  have  and  see  how  that  comes  out.  We  have  not 
in  any  way  developed  a  position.  One  of  the  things  we  try  to  do  in 
the  Office  of  Advocacy  is  not  develop  a  position  until  we  know  what 
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the  data  is  going  to  show  and  what  the  information  is  going  to 
show. 

Over  the  next  few  weeks  as  we  prepare  for  the  White  House  Con- 
ference, we  will  go  through  every  bit  of  data  and  information  we 
have  and  write  up  a  short  objective,  impartial  summary  of  the  flat 
tax.  We  will  certainly  share  that  with  the  White  House  Conference 
delegates  as  they  go  through  because  it  is  coming  out  to  be  an  im- 
portant issue  for  them.  We  will  certainly  be  happy  to  share  that 
with  you. 

I  hope  we  will  be  able  to  make  some  definitive  conclusions.  I'm 
afraid  we  won't  have  enough  data  to  really  make  a  definitive  an- 
swer on  how  the  flat  tax  will  affect  small  business.  But  certainly, 
within  30  to  60  days,  we'll  be  able  to  give  you  a  good  answer. 

Mr.  Stewart.  I  know  we  had  a  tax  model  at  one  point,  Jere,  that 
we  had  access  to.  Is  that  available  to  the  world  anymore? 

Mr.  Glover.  The  tax  model  wasn't  funded  for  a  few  years.  When 
it  came  in  recently,  it  came  in  above  our  budget.  So,  unfortunately, 
as  we  need  it  now,  we  don't  have  the  money  in  the  budget  and  we 
did  not  fund  it.  It  was  one  of  the  those  topics  that  we  had.  We  are 
looking  at  proposals  and  we'll  probably  try  to  do  some  proposals 
from  individuals.  But  the  question  is  data  and  the  tax  model  is  one 
of  the  things. 

We  have  written  to  Treasury.  We're  asking  them  to  lend  us  their 
model.  I  will  tell  you,  I'm  not  sure  whether  that  will  give  anybody 
satisfactory  answers 

Chairwoman  Meyers.  I  know  it  doesn't. 

Mr.  Satagaj.  Historically,  Madam  Chair,  as  you  know,  the 
Treasury  Department — and  I  don't  care  whether  it  was  a  Repub- 
lican or  Democratic  administration — they've  never  cared  two  cents 
about  small  business.  One  of  the  fights  we've  always  had  is,  they 
say  they  have  the  data.  They've  got  tneir  model.  Joint  tax  says,  "we 
have  our  model.  We  have  the  data."  To  the  small  business  commu- 
nity, thev  say  "well,  you've  got  to  provide  the  data." 

Well,  how  are  we  going  to  do  that?  This  is  a  good  illustration  of 
the  problem  of  how  are  we  going  to  participate  in  a  flat  tax  debate, 
the  consumption  tax  debate,  when  we  don't  even  have  the  basic  in- 
formation about  when  you  change  something  in  the  tax  code,  what 
it  means  over  here?  How  are  we  going  to  participate  in  this  and 
make  an  intelligent  decision  when  we  get  to  the  point  we  want  to 
vote?  On  opinion  polls?  That's  the  wrong  way  to  be  doing  it.  Unfor- 
tunately, as  I  say,  I  wish  we  could  give  them  more  money  but  it 
has  to  survive  on  what  is  available. 

Chairwoman  Meyers.  Well,  you've  given  me  some  ideas.  The  fact 
that  we're  going  to  be  spending  less  doesn't  mean  that  we're  not 
going  to  be  coming  up  with  any  new  concepts.  It  may  mean  that 
we're  just  rearranging  priorities. 

I'm  very  glad  to  hear  the  thinking  of  all  of  you  this  morning.  If 
there  are  no  further  comments,  the  Panel  is  adjourned.  I  thank  you 
very  much. 

[Whereupon,  the  hearing  was  concluded  at  12:22  p.m.,  subject  to 
the  call  of  the  chair.l 
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This  morning's  hearing  is  the  Committee's  last  in  our  "100  day" 
series  of  hearings  which  have  focused  on  the  Small  Business 
Administration's  programs  and  policies.   Since  the  focus  of  our  hearing  this 
morning  is  the  SBA's  Office  of  Advocacy,  many  might  say  that  we  have 
saved  the  best  for  last. 

The  Office  of  Advocacy  was  created  by  statute  (P.L.  94-305)  in  1976. 
The  operation  of  the  Office  of  Advocacy  is  directed  by  the  Chief  Counsel 
for  Advocacy,  who  by  statute  must  be  a  Senate-confirmed  Presidential 
appointee.   This  Office  was  designed  to  serve  as  a  small  business 
ombudsman,  advocating  the  interests  of  small  business  throughout  the 
federal  government.   In  that  capacity,  Advocacy  has  played  an  important 
role  in  pursuing  legislative  and  regulatory  solutions  for  problems  faced  by 
this  nation's  small  businesses. 

The  Office  of  Advocacy  also  serves  the  important  function  of 
monitoring  federal  agency  compUance  with  the  Regulatory  Flexibihty  Act 
(RFA).   This  role  will  be  markedly  enhanced  once  the  amendments  to  the 
RFA  contained  in  H.R.  926,  which  was  overwhelmingly  passed  by  the 
House  last  month,  become  law. 

We  are  pleased  to  have  with  us  today  the  four  Senate-confirmed 
Presidential  appointees  who  have  served  in  the  key  position  of  Chief 
Counsel  for  Advocacy.   Milton  Stewart,  the  first  Chief  Counsel,  has  a 
legendary  reputation  throughout  the  small  business  community.    Frank 
Swain,  who  served  the  longest  as  Chief  Counsel,  likewise  commands  respect 
as  an  advocate  for  our  nation's  small  businesses.   In  fact,  I  can  vividly 
remember  hearing  Mr.  Swain's  name  mentioned  over  and  over  again  from 


small  business  men  and  women  when  I  first  came  to  Congress.   Tom 
Kerester,  who  unfortunately  served  only  a  short  time  as  Chief  Counsel, 
accomplished  much  during  his  tenure  and  was  particularly  active  in  tax 
issues  of  importance  to  small  business.    And,  last  but  not  least,  our  current 
Chief  Counsel,  Jere  Glover,  who  has  been  an  active  voice  for  small  business 
interests  since  he  was  Mr.  Stewart's  deputy  almost  two  decades  ago. 

Our  second  panel  today  is  comprised  of  leading  representatives  of  the 
small  business  community  who  will  share  with  us  their  views  on  Advocacy's 
mission,  its  history,  how  it  might  be  improved,  and  its  future  as  an 
important  and  independent  voice  for  small  business  throughout  the  federal 
government. 
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Madam  Chairman,  I  want  to  thank  you  for  holding  today's  hearing  on  the  Small 
Business  Administration's  Office  of  Advocacy.   I  believe  the  series  of  hearings  you  have  held 
on  the  SBA  over  the  last  month  have  and  will  continue  to  be  important  as  this  Committee 
works  with  the  entire  Congress,  the  SBA  and  the  Administration  in  making  the  SBA  more 
efficient  and  cost-effective  as  Congress  works  to  balance  the  budget. 

The  SBA's  Office  of  Advocacy  has  a  very  important  role  in  the  future  of  small 
business,  because  it  is  this  office  that  is  responsible  for  looking  out  for  the  current  and  future 
interests  of  small  business  owners  and  operators.   The  Office  of  Advocacy  has  played  an 
important  role  in  preserving  competition  by  promoting  a  vigorous  small  business  community. 
The  Office  of  Advocacy  is  charged  with  bringing  to  public  policy  debates  a  unique  and  often 
unheard  of  small  business  perspective,  freedom  from  vested  economic  interests,  research  on 
the  role  and  contributions  of  small  business  to  the  economy  and,  most  importantly,  an 
indq)endent  voice.   I  believe  Congress  must  insure  the  Office  of  Advocacy  has  the  resources 
necessary  to  continue  its  mission,  one  that  is  crucial  to  the  future  of  small  businesses  in 
America. 

Thank  you  again  to  all  of  you  for  joining  the  Committee  this  morning,  and  I  look 
forward  to  your  testimony.  I  hope  we  can  work  together  to  advocate  a  bright  and  prosperous 
future  for  all  of  our  nation's  snudl  business  owner  and  entrepreneurs. 
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Madame  Chairman  and  Members  of  the  Committee: 

Good  morning.  I  am  John  Paul  Galles,  the  President  of  National  Small  Business 
United,  which  I  am  representing  at  today's  hearing.  I  am  very  happy  to  be  here  today 
to  relay  our  views  on  the  Small  Business  Administration's  (SBA)  Office  of  Advocacy. 
This  office  is  crucial  to  the  small  business  community,  and  it  has  performed  at  a 
consistently  high  level.  We  believe  that  it  is  time  to  strengthen  the  Office  of  Advocacy 
and  further  raise  its  profile.  If  the  Office  of  Advocacy  had  been  given  ^)propriate 
authority  and  resources  IS  years  ago,  the  U.S.  small  business  community  might  not  be 
in  the  regulatory  quagmire  in  which  it  finds  itself  today. 

National  Small  Business  United  (NSBU)  represents  over  65,000  small  businesses 
in  all  fifty  states.  Our  association  works  with  elected  and  administrative  officials  in 
Washington  to  improve  the  economic  climate  for  small  business  growth  and  expansion. 
We  have  always  worked  on  a  bi-partisan  and  pro-active  basis.  In  addition  to  individual 
small  business  owners,  the  membership  of  our  association  includes  local,  state,  and 
regional  small  business  associations  across  the  country. 

NSBU  has  always  been  supportive  of  the  Office  of  Advocacy.  In  fact,  many 
leaders  in  the  small  business  community  deem  advocacy  to  be  the  SBA's  most  important 
role.  We  are  thrilled  that  there  is  finally  another  permanent  Chief  Counsel  for  Advocacy 
at  the  SBA,  filling  a  vacancy  that  we  have  endured  for  too  long  in  recent  years.  Mr. 
Glover  is  once  again  restoring  the  office's  credibility  and  independence. 
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The  Office  of  Advocacy  is  the  only  consistent  resource  for  reliable  information 
about  the  status  and  role  of  small  business  in  the  American  economy.  The  Office  of 
Advocacy  is  the  only  government  institution  analyzing  the  impact  of  government  actions 
and  regulations  on  small  business.  The  Office  of  Advocacy  is  the  only  federal 
organization  soliciting  and  funding  research  into  the  activities  and  needs  of  small 
business.  And  all  of  these  activities  are  vital  to  designing  government  policy  for  small 
business  and  for  considering  small  business  in  the  legislative  and  regulatory  process.  A 
strong  Office  of  Advocacy  is  fundamental  to  the  goals  of  this  Committee  and  the  small 
business  community. 

BACKGROUND 

The  Office  of  the  Chief  Counsel  for  Advocacy  was  created  in  1976  to  represent 
the  needs  and  concerns  of  the  small  business  community  in  the  federal  government's 
legislative  and  rulemaking  processes.  We  at  NSBU  are  especially  proud  of  the  creation 
of  this  office,  because  the  organizations  that  now  constitute  NSBU  played  a  very  major 
role  in  the  initial  conception  of  the  Chief  Counsel's  role  and  in  making  the  Office  a 
reality.  Former  NSBU  (then  NSBA)  president  Milton  Stewart  became  the  first  Chief 
Counsel  for  Advocacy  in  1978. 

With  the  passage  of  the  Regulatory  Flexibility  Act  in  1980,  the  Office  was  given 
an  expanded  role  to  monitor  and  comment  on  the  federal  regulatory  process  under  that 
Act.     Though  the  Office  was  given  few  powers  to  actually  enforce  the  Regulatory 
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Flexibility  Act  (an  issue  we  all  continue  to  address  to  this  day),  it  has  nevertheless  been 
able  to  make  significant  changes  in  key  regulations  through  the  years,  from  the  force  of 
diligence  and  hard  work. 

THE  INPEraNPENCE  QF  THE  OmCE  QF  ADVOCACY 

The  Chief  Counsel  for  Advocacy  has  always  been  intended  to  be  an  independent 
voice  for  small  business  housed  with  the  Small  Business  Administration.  In  this  way,  it 
is  a  unique  institution  within  the  federal  government.  Certainly,  maintaining  this 
independent  role,  while  being  a  Presidential  appointee  within  an  agency,  is  one  of  the 
ongoing  difficulties  of  this  job.  However,  we  see  few  ways  to  "fix"  this  problem  while 
maintaining  the  stature  of  the  Chief  Counsel  within  an  Administration.  We  believe  that 
Chief  Counsels  can  be  more  effective  in  advocating  for  small  businesses  in  the  regulatory 
process  if  they  are  perceived  by  agencies  as  part  of  the  Administration,  rather  than  an 
outside  "bomb-thrower".  Yet  a  very  healthy  degree  of  autonomy  is  also  called  for  in 
order  to  the  Chief  Counsel  to  have  the  confidence  of  Congress.  One  step  we  believe 
would  help  the  Chief  Counsel  in  the  current  balance  would  be  the  formal  elevation  of  the 
SBA  Administrator  to  full  cabinet-level  status.  With  the  weight  of  a  cabinet  member 
behind  them,  fiiture  Chief  Counsels  could  carry  a  lot  more  clout  in  intra-administration 
debates. 

This  balance  is  a  difficult  one  that  every  Chief  Counsel  must  seek  to  maintain.  We 
think  that  they  have  done  quite  well  in  that  regard.  While  we  would  be  kidding  ourselves 
to  think  that  there  have  never  been  tensions,  we  believe  that  past  and  present  SBA 


44 


Administrators  and  the  Chief  Counsels  for  Advocacy  have  managed  to  work  through 
potential  problems  in  a  responsible  way.   We  must  continue  to  rely  on  them. 

The  one  time  that  the  independence  of  the  Office  of  the  Chief  Counsel  can  be 
compromised  is  when  there  is  no  permanent  Chief  Counsel.  Here,  the  record  of  the 
executive  branch  has  not  been  good.  For  almost  a  third  of  the  years  since  the  Chief 
Counsel's  job  was  created,  there  has  been  no  permanent  Chief  Counsel  for  Advocacy. 
The  most  notorious  example  of  this  vacuum  within  the  office  is  during  the  Bush 
Administration,  when  there  was  no  permanent  Chief  Counsel  until  the  last  few  months 
of  the  President's  term.  The  Clinton  Administration  then  also  took  well  over  a  year  to 
fill  this  critical  post.  During  this  period,  the  Chief  Counsel's  Office  lost  a  great  deal  of 
credibility  and  expertise  that  it  will  take  the  current  Chief  Counsel,  despite  his  best 
efforts,  some  time  to  rebuild. 

There  can  be  little  doubt  that  the  independence  of  the  Chief  Counsel  was  a  prime 
factor  motivating  Presidents  to  make  this  particular  nomination  a  very  low  priority.  The 
"teamplayer"  jobs  come  first.  This  issue  should  certainly  be  addressed,  though  our 
-visdom  concerning  potential  solutions  is  limited. 

ADVOCACY  AND  THE  REGULATORY  PROCESS 

The  small  business  community  needs  an  ongoing  commitment  from  government 
to  keep  regulatory  intrusion,  redundancy,  and  waste  to  a  minimum.  There  are  many 
ideas  on  how  to  achieve  this  goal,  including  the  private  sector  provisions  of  the  unfunded 
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mandates  bill,  strengthening  the  Office  of  Information  and  Regulatory  Affairs  (OIRA)  at 
the  Office  of  Management  and  Budget  (0MB),  implementing  a  regulatory  'budget' 
(which  would  call  for  a  corresponding  reduction  in  regulation  for  every  increase),  and  an 
outright  regulatory  moratorium,  just  to  name  a  few. 

But  the  tool  that  is  too  often  overlooked  is  the  one  that  already  exists:  the  Office 
of  Advocacy  within  the  SBA.  This  office  is  charged  with  examining  federal  regulations 
for  their  impact  on  small  businesses,  and  working  with  the  regulators  on  ways  to  lessen 
that  impact.  To  some  extent,  current  law  (embodied  in  the  1980  Regulatory  Flexibility 
Act)  ties  the  hands  of  the  Office  of  Advocacy  by  giving  it  no  real  authority  to  press  its 
views  with  the  agencies.   This  discrepancy  must  surely  be  fixed. 

One  way  for  Congress  to  put  more  cards  in  Advocacy's  hand  is  to  legislatively 
encourage  (as  opposed  to  simply  allow)  the  Chief  Counsel  to  file  amicus  briefs  in 
appropriate  cases  brought  by  small  businesses  or  their  organizational  representatives. 
Amicus  authority  has  been  a  matter  of  some  controversy  within  the  government  for  the 
Office  of  Advocacy.  This  authority  will  be  especially  useful  once  judicial  review  is 
added  to  the  Regulatory  Flexibility  Act,  a  pending  reality  thanks  to  this  committee  and 
its  chair,  who  has  been  so  committed  to  this  issue.  The  Office  of  Advocacy  should  be 
fiilly  empowered  to  file  suit  to  enforce  the  Regulatory  Flexibility  Act. 

It  is  also  difficult  for  Advocacy's  relatively  small  staff  to  deal  with  the  crush  of 
regulations  that  pour  out  of  the  federal  bureaucracy  daily.    It  is  critical  to  maintain 
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adequate  staffing  for  this  office,  or  they  simply  cannot  do  their  jobs.  Though  the  federal 
budget  is  under  an  increasingly  tight  squeeze,  ways  must  be  found  to  keep  these  cuts  from 
reducing  the  staff  or  other  resources  that  Advocacy  needs  to  do  its  job  properly. 
Advocacy  needs  more  staff,  not  less. 

Requiring  regulating  agencies  to  respond  in  a  timely  maimer  to  questions  and 
information  requests  from  Advocacy  would  help  this  small  office  accomplish  its  advocacy 
goals.  Currently,  the  ability  of  the  Office  of  Advocacy  to  deal  with  regulators  is  based 
largely  upon  Advocacy  personnel's  ability  to  develop  working  relationships  with  the 
regulators.   A  more  formal  framework  could  be  helpful. 

RESEARCH 

The  Office  of  Advocacy  is  the  only  organization  within  the  federal  government  that 
has  an  arm  specifically  devoted  to  researching  the  role  of  small  business  in  the  American 
economy.  The  Office  of  Economic  Research  within  the  Office  of  Advocacy  plays  a 
critical  role  providing  the  information  we  all  need  in  trying  to  shape  economic  policy  for 
small  businesses.  In  its  research  capacity,  the  Office  of  Advocacy  is  the  one  resource  we 
have  to  measure  the  impact  of  federal  legislation  and  regulation  on  small  businesses.  The 
office  can  serve  as  a  filter  that  can  sort  out  the  onerous  laws  and  rules  that  truly  impede 

business  growth  and  development. 


The  Office  of  Advocacy  provides  grant  money  for  private  research  into  a  wide 
range  of  small  business-related  topics.   In  the  past,  very  important  new  information  on 
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innovation,  job  creation,  finance,  employee  benefits,  banking  practices,  and  regulatory 
barriers  have  contributed  a  great  deal  of  information  to  the  public  debate.  It  is  critical 
that  there  continue  to  be  an  independent  investigative  arm  dedicated  to  researching  the 
enormously  varied  economic  engine  of  small  business.  It  continues  to  be  shocking 
sometimes  how  little  we  know  about  small  businesses.  There  is  a  wealth  of  critical 
research  topics  concerning  small  businesses  so  great  that  it  is  unlikely  that  it  can  ever  be 
fully  explored.  But  the  more  answers  we  have,  the  more  intelligently  we  can  shape  small 
business  policy. 

CONCLUSION 

The  SBA  Office  of  Advocacy  is  one  of  those  inspired  functions  of  government  that 
actually  works  well.  However,  we  must  be  vigilant  that  there  continues  to  be  a 
permanent  Chief  Counsel,  expeditiously  appointed,  who  maintains  a  high  degree  of 
independence.  It  is  such  a  pleasure  to  now  have  a  permanent  Chief  Counsel  who  is 
working  hard  every  day  for  small  businesses.  We  must  now  work  to  ensure  that  the 
current  state  of  affairs  remains  the  rule,  rather  than  the  exception. 

Thank  you  very  much  for  holding  this  hearing  and  for  inviting  NSBU  to  testify. 
If  there  is  any  further  information  that  the  Committee  requires,  we  stand  ready  to  assist 
in  any  way  we  can. 
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Madam  Chairman:   I  am  very  pleased  to  be  here  today  to 
discuss  the  Office  of  Advocacy.   You  have  taken  on  a  formidable 
task  —  reviewing  each  program  of  the  Small  Business 
Administration.   I  think  you  will  see  from  my  testimony  that  the 
Office  of  Advocacy  is  an  important  part  of  the  SBA  while,  at  the 
same  time,  fulfills  a  very  different  mission. 

The  Office  of  Advocacy,  in  its  present  form  with  a  staff  and 
a  Presidentially-appointed  and  Senate-confirmed  Chief  Counsel, 
was  established  in  1976  to  represent  and  advance  small  business 
interests  before  Congress  and  the  federal  agencies.   In  1974 
legislation  required  that  the  SBA  Administrator  appoint  a  chief 
counsel  from  within  the  ranks  of  the  SBA.   By  1976,  when  the 
Congress  passed  the  Act  that  created  the  Office  of  Advocacy  as  it 
exists  today,  they  had  changed  their  position  and  made  it  a 
requirement  that  the  Chief  Counsel  be  a  "civilian."   From  my 
tenure  as  Chief  Counsel  and  from  my  experience  in  the  Office  of 
the  Chief  Counsel  from  1978-1980,  I  can  only  reemphasize  how 
important  that  decision  was.   As  a  small  business  owner  when  I 
was  nominated  for  this  position,  I  share  Congress'  opinion  that  a 
private  sector  perspective  is  crucial  to  do  my  job  well.   The 
analogy  has  been  made  that  the  Chief  Counsel  for  Advocacy  is  a 
"pit  bull"  for  small  business  in  Washington's  dog  eat  dog 
bureaucracy. 

To  be  quite  honest,  the  most  severe  problem  that  the  Office 
of  Advocacy  has  had  is  when  the  position  of  Chief  Counsel  has 
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been  vacant.  From  November  1989  until  my  swearing  in  on  May  5, 
1994,  there  was  only  one  confirmed  Chief  Counsel  and  he  served 
only  seven  months.  During  the  remainder  of  that  period,  there 
were  five  acting  Chief  Counsels.  Acting  Chief  Counsels  simply  do 
not  have  the  clout  needed  to  be  successful.  When  I  arrived,  I, 
in  effect  had  to  try  to  reestablish  the  Office's  credibility  with 
in  the  government,  the  small  business  community  and  the  Congress. 

The  Chief  Counsel  for  Advocacy  has  a  unique  position  in  the 
federal  government,  as  he/she  is  charged  by  Congress  to  represent 
the  views  and  interests  of  the  nation's  21.5  million  business 
owners  before  federal  policymakers.  In  this  regard,  the  chief 
counsel  can,  and  on  occasion  does,  take  a  position  contrary  to 
that  of  the  administration  when  it  comes  to  a  policy  affecting 
small  business. 

At  this  time  in  the  Office  of  Advocacy's  history,  we  have 
the  opportunity  to  be  more  successful  than  ever.   When  Phil  Lader 
testified  before  your  Committee  he  told  you  of  his  strong 
commitment  to  the  goals  of  Advocacy.   His  commitment,  coupled 
with  his  participation  in  the  President's  cabinet,  will  only 
enhance  the  importance  of  the  small  business  viewpoint. 

When  I  have  occasion  to  describe  the  Office  of  Advocacy  to 
persons  inside  and  outside  of  the  government,  their  first 
reaction  is  one  of  amazement.   The  office  is  unique  —  both  in 
its  mission  and  in  its  ability  to  cut  across  government  lines. 
The  reason  for  the  office's  existence  and  its  unprecedented 
direction  to  represent  small  business  is  that  Congress  found  that 
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no  federal  agency  or  could  really  speak  to  issues  of  concern  to 
small  business.   Also,  the  small  business  voice  was  normally 
overwhelmed  by  big  business  interests.   The  Small  Business 
Administration  is  a  program  delivery  agency  and,  therefore,  very 
few  resources  were  directed  to  examining  the  role  of  small 
business  in  the  economy  and  the  differing  —  and  often 
disproportionately  high  —  impact  that  laws  and  regulations  have 
on  small  business.   In  addition  to  directing  resources  to  small 
business  advocacy.  Congress  also  wanted  a  small  business 
advocate  who  could  honestly  and  directly  put  forth  the  small 
business  point  of  view. 

By  not  requiring  the  Office  of  Advocacy  to  deliver  the  exact 
same  message  as  the  Administration,  Congress  could  obtain 
information  that  was  free  from  many  political  considerations  and 
would  have  credibility  with  the  small  business  community  outside 
of  Washington. 

I  think  the  Committee  will  be  interested  to  know  that  the 
Office  of  Advocacy  does  enjoy  the  credibility  with  the  small 
business  community  that  was  anticipated  in  1976.   We 
have  been  to  nearly  every  state  meeting  of  the  White  House 
Conference  on  Small  Business.   And,  although  I  enjoy  positive 
feedback  about  the  Office  of  Advocacy  at  these  meetings,  far  more 
gratifying  are  the  recommendations  on  regulatory  reform  and 
paperwork  reduction  that  reinforce  the  importance  of  the  Office 
of  Advocacy's  mission.   We  view  the  recommendations  coming  from 
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the  White. House  Conference  to  be  our  blueprint  for  action  for  the 
next  several  years. 

P.L.  94-305,  which  established  the  Office  of  Advocacy  was 
prescient.   The  Office  of  Advocacy  and  the  positions  it  takes 
mirrors  much  of  the  reforming  and  reinventing  government 
philosophy  which  is  of  paramount  importance  to  both  the  Congress 
and  the  President. 

The  law  laid  out  a  number  of  broad  mandates  for  the  Office 
of  Advocacy.  Among  its  primary  tasks,  the  office  is  to: 
"examine  the  role  of  small  business  in  the  American  economy  and 
the  contribution  small  business  can  make  in  improving 
competition,  ....  represent  the  views  and  interests  of  small 
businesses  before  other  Federal  agencies  whose  policies  and 
activities  may  affect  small  business;  and  enlist  the  cooperation 
and  assistance  of  public  and  private  agencies,  businesses,  and 
other  organizations  in  disseminating  information  about  the 
programs  and  services  provided  by  the  Federal  Government  which 
are  of  benefit  to  small  businesses  .  ."   To  carry  out  its  mission 
to  "counsel ,,  assist,  and  protect  small  business,"  the  Office  of 
Advocacy  works  with  the  U.S.  Congress,  federal  regulatory 
agencies,  trade  associations,  small  business  organizations,  and 
other  groups  to  develop  government  policy  that  supports  American 
small  business. 
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OBJECTIVES  AND  STATUTORY  REQUIREMENTS  ADVOCACY 

o  Ensure  compliance  with  the  Regulatory  Flexibility  Act 
(P.L.  96-354).   By  assessing  the  impact  on  small  business, 
agencies  will  issue  better  regulations  that  take  into  account 
small  business'  ability,  to  comply. 

o   Ensure  the  White  House  Conference  Participants  have 
accurate  information  to  affect  policy  and  delegates  have 
information  to  make  policy  recommendations  (P.L.  101-409).   More 
than  40,000  people  will  attend  50  state,  6  regional  and  the 
national  White  House  Conferences  on  Small  Business  and  will  need 
comprehensive  information  about  the  issues  likely  to  affect  small 
business.   The  issues  they  select  will  most  likely  form  the  small 
business  agenda  for  the  next  several  years. 

o  Write,  edit  and  print  the  President's  Report  on  the  State 
of  Small  Business  (P.L.  95-302).   This  provides  policymakers  with 
the  latest  information  on  the  status  of  small  business  in  the 
economy. 

o  Maintain  and  disseminate  statistics  on  small  business  to 
show  the  role  of  small  firms  in  the  economy  (P.L.  94-305).   This 
provides  policy  makers  with  the  latest  information  on  small 
business  growth  and  development  and  data  on  which  to  make 
regulatory  and  legislative  decisions  affecting  small  business. 

o   Perform  a  study  on  the  cost  of  Federal  regulation, 

paperwork  and  taxes  to  Congress  (P.L.  103-403) 
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REPRESENTATIVE  ACCOMPLISHMENTS 
Special  Reports  to  Congress 

Procurement  The  Office  of  Advocacy  prepared  a  comprehensive 
report  on  procurement  reform  that  echoed  the  concerns  of  the 
small  business  community,  was  supported  by  numerous  small 
business  trade  groups  and  was  quoted  extensively  in  the 
CONGRESSIONAL  RECORD.   The  office  also  worked  with  the  House  and 
Senate  Small  Business  Committees  on  the  reform  legislation. 

Specifically,  Advocacy  helped  prepare  draft  legislative 
language  for  the  small  business  provisions.   Much  of  what  the 
Office  recommended  in  its  report  was  incorporated  into  the 
Federal  Acquisition  Streamlining  Act  of  1994.   The  Office  has 
also  prepared  guidance  for  small  business  which  is  available 
through  SBA  Online. 

Bankruptcy  The  Office  of  Advocacy  sent  a  special  report  to 
Congress  supporting  streamlined  procedures  for  small  businesses 
in  Chapter  11  reorganization.   Advocacy  recommended  that  the 
procedures  be  optional  to  allow  small  businesses  to  determine 
•.whether  the  existing  or  the  expedited  procedures  best  served 
their  efforts  to  reorganize.   Advocacy  also  recommended  that 
Small  Business  Investment  Companies  be  exempt  from  bankruptcy 
laws,  saving  the  SBA  millions  of  dollars.   These  recommendations 
were  adopted  by  Congress. 
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Banking  Study 

The  Office  of  Advocacy,  in  a  ground-breaking  study  conducted 
with  Professor  James  Kolari  of  Texas  A&M  University,  has  ranked 
the  10,000  banks  in  the  50  states  and  the  District  of  Columbia, 
on  their  involvement   with  small  business  lending. 

This  is  the  first  time  such  a  comprehensive  study  of  banking 
behavior  has  been  done;  and  this  is  the  first  time  consumers  of 
banking  services  have  been  given  information  about  the  lending 
behavior  of  the  banks  in  their  respective  states. 

The  availability  of  this  information  in  a  usable  format  will 
help  the  commercial  credit  markets  operate  more  efficiently  and 
niotivate  banks  to  make  more  small  business  loans.   Rank  ordered 
information  on  bank's  lending  behavior  to  small  business  should 
encourage  more  banks  to  provide  more  credit  to  small  firms, 
helping  to  reduce  the  credit  availability  problems  encountered  by 
small  business. 

Legislative  Comments 

The  Office  of  Advocacy  has  reviewed  proposed  tax  changes  and 
is  commenting  on  the  those  provisions  which  may  have  a  negative 
on  small  business.   In  particular,  the  effective  repeal  of  the 
special  small  business  capital  gains  incentive  by  instituting  an 
across-the-board  50  percent  reduction  will  be  detrimental  for 
emerging  small  businesses  trying  to, raise  capital.   Historical 
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data  show  that  an  across-the-board  capital  gains  tax  rate  does 
not  help  small  business  attract  investment. 

Regulatory  Interventions 

Toxic  Release  Inventory  (EPA)   In  1991,  the  SBA's  chief 

counsel  for  advocacy  filed  a  rulemaking  petition  with  the 
Environmental  Protection  Agency  asking  the  agency  to  exempt  from 
reporting  those  facilities  (mostly  small  businesses)  having  "de 
minimis"  or  very  small  releases  of  toxic  chemicals.   In  response 
to  the  SBA's  concerns,  EPA  promulgated  a  rule  on  November  30 
adopting  a  streamlined  reporting  option  for  such  facilities.  This 
final  rule  should  save  small  businesses  tens  of  millions  of 
dollars  annually  in  paperwork  and  other  related  state  and  federal 
regulatory  costs. 

Anti-Abuse  Rules  (IRS)   The  IRS  published  a  final  rule 
setting  out  the  anti-abuse  rules  for  subchapter  K  of  the  Internal 
Revenue  Code*   Under  the  rule,  IRS  could  reconstruct  any 
transaction  where  there  was  a  "substantial"  reduction  in  the 
present  value  of  the  aggregate  federal  tax  liability  of  the 
partnership.   Small  partnerships  ran  the  risk  of  back  taxes  and 
penalties,  even  though  small  partnerships  were  not  the  focus  of 
this  regulation.   Advocacy  filed  comments  and  also  met  with 
Treasury  on  this  very  important  issue.   As  a  result,  after  the 
final  rule  was  promulgated.  Treasury  issued  a  clarification  that 
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family  partnerships  and  other  small  partnerships  would  not  be  the 
topic  of  these  provisions. 

Community  Right-to-Know  (EPA)   Under  sections  311  and  312  of 
the  Emergency  Planning  and  Community  Right-to-Know  Act  of  1986, 
businesses  are  required  to  file  annually  reports  regarding  their 
chemical  inventories  to  the  state  and  local  authorities.   In  the 
original  EPA  proposal,  EPA  supported  reporting  all  chemicals 
irrespective  of  quantity,  which  would  have  been  extremely 
burdensome  on  small  businesses.   After  consultation  with 
Advocacy,  EPA  only  required  the  reporting  of  inventories  of 
10,000  or  more  pounds  of  each  chemical.   This  modified  rule  save 
tens  of  millions  of  dollars  annually  over  the  original  EPA 
proposal . 

Personal  Communication  Services  (FCC)   The  Office  of 
Advocacy's  comments,  in  1993  and  1994,  and  subsequent  discussion 
with  the  Federal  Communication  Commission  staff  convinced  the 
agency  that  its  proposal  to  auction  spectrum  for  personal 
communication  services  would  foreclose  hundreds  of  small 
businesses  fjrom  taking  advantage  of  the  wireless  revolution.   The 
FCC  modified  its  proposal  in  a  manner  that  ensured  that  small 
businesses  could  obtain  spectrum  without  competing  against  some 
of  the  largest  telecommunication  companies  in  the  world. 

Amicus  Authority  Although  the  office  submitted  comments  to 
the  Federal  Communications  Commission  (FCC)  on  its  proposed  rule 
requiring  cable  operators  to  lower  their  rates  by  17  percent,  the 
final  FCC  ruled  failed  to  examine  less  burdensome  alternative  for 
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small  cable  operations  that  would  not  result  in  unreasonably  low 
rates.   The  office  prepared  an  amicus  curiae  brief,  pursuant  to 
its  authority  in  the  Regulatory  Flexibility  Act,  to  be  filed  in 
the  appeal  from  the  rule.   Upon  learning  of  Advocacy's  intent, 
the  FCC  began  discussions  to  address  our  concerns.   As  a  result, 
the  FCC  implemented  a  process  to  provide  rate  relief  for  small 
cable  operators. 

The  Office  of  Advocacy  also  considered  Utilizing  its  amicus 
authority  in  litigation  pending  against  the  national  Marine 
Fisheries  Service.   Since  the,  the  Fisheries  Service  has  been 
more  amenable  to  Advocacy's  recommendations  on  compliance  with 
the  Regulatory  Flexibility  Act. 

Tele-Conference 

The  Office  of  Advocacy  introduced  and  played  a  primary  role 
in  the  development  of  a  national  tele-conference  on  the  new 
Federal  Acquisition  Streamlining  Act  of  1994.   The  broadcast  was 
viewed  in  40.  states  at  more  than  145  locations  and  on  two  PBS 
stations.   The  event  outlined  the  key  provisions  of  the  new 
procurement  law  and  explained  how  the  legislation  will  affect  the 
small  business  community. 
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Regulatory  Reform 

This  is  a  major  focus  of  the  Office  of  Advocacy's  public 
policy  efforts  and  we  are  working  with  the  Vice  President's 
Office  on  the  regulatory  reform  sections  of  his  Reinventing 
Government  efforts.   The  Chief  Counsel  and  the  Director  of  0MB' s 
Office  of  Information  and  Regulatory  Affairs  have  exchanged 
letters  to  formalize  cooperative  efforts  in  regulatory  review, 
including  0MB' s  consideration  of  Regulatory  Flexibility  Act 
compliance  during  prepublication  review  of  proposed  rules  under 
E.G.  12,866. 

In  addition,  last  year,  Advocacy,  along  with  SBA's  General 
Counsel  and  the  Office  of  Information  and  Regulatory  Affairs, 
established  a  Regulatory  Reform  Forum  with  representatives  of  the 
Internal  Revenue  Service,  the  Environmental  Protection  Agency, 
the  Food  and  Drug  Administration,  and  the  U.S.  Departments  of 
Transportation,  Health  and  Human  Services,  Justice  Agriculture 
and  Labor.   An  interim  report  has  been  prepared  and  led  to  some 
of  the  small,  business  reform  initiatives  announced  by  the 
President  on  March  16,  1995.   The  effort  continues. 

Data  Sharing 

The  Chief  Counsel  was  able  to  convince  OMB  to  require 
questions  about  the  employment  size  of  firms  on  all  OMB-cleared 
business  surveys  to  remedy  the  lack  of  small  business  data. 
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(This  was  a  recoiamendation  under  National  Performance  Review.) 

Initial  discussions  have  occurred  about  sharing  data  within 

the  government  with  proper  safeguards  to  reduce  duplicative 

government  reporting  requirements. 

The  Office  of  Advocacy  is  developing  a  single  form  for 

filing  basic  data  with  all  federal  and  state  governments.   This 

"Form  1"  would  eliminate  duplicative  filing  and  prevent  redundant 

information  requests. 

EPA  has  joined  the  bandwagon  of  support  for  reducing  forms 

and  has  agreed  to  develop  a  single  reporting  form  for  their  major 

programs. 

Dissertation  Research  Contracts 

In  another  innovative  approach,  the  Office  of  Advocacy  has 
issued  request  for  proposals,  closing  May  1,  for  dissertation 
research.   The  cost  of  this  research  is  about  one-fifth  the  cost 
of  the  same  research  performed  by  respondents  to  Advocacy's 
annual  request  fot  proposals.  Not  only  are  expenses  lower  for 
graduate  student  performing  the  research,  but  the  thesis 
committees  contribute  their  knowledge  and  expertise  at  no  extra 
cost  to  the  government.   This  research  is  particularly  important 
because  it  encourages  research  at  major  university  on  small 
business  issues  and  small  firms'  role  in  the  U.  S.  economy. 
Moreover,  this  dissertation  research  is  an  investment  in  the 
future:   most  Ph.D.  recipients  often  continue  research  and 
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publications  throughout  their  careers  in  the  area  chose  for  their 
dissertations. 

Technology  and  Innovation 

High  technology  and  innovative  firms  in  the  small  business 
community  are  a  top  priority  of  the  Office  of  Advocacy.   They 
have  special  needs  that  have  to  be  identified  and  addressed  by 
policy  makers. 

To  spotlight  the  special  issues  facing  this  sector  of  the 
small  business  community  we  have: 

o  Organized  a  focus  group  of  technology  entrepreneurs  to 
discuss  their  vision  of  the  future,  information  which  will  be 
included  in  materials  prepared  for  the  White  House  Conference  on 
Small  Business; 

o    Brought  together  representatives  from  high  technology 
trade  associations  to  discuss  their  public  policy  priority;  and 

o    Met  with  leading  federal  technology  policy  makers  to 
discuss  futuristic  projections. 

White  House  Conference  on  Small  Business 

Fifty-four  state  White  House  Conferences  have  been  held  as 
of  today,  with  enthusiastic  small  business  participation  and 
significant  recommendations  taking  shape.   The  national 
conference  is  expected  to  be  at  least  as  successful  as  its 
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predecessors  in  1980  and  1986.   The  Office  views  these 
conferences  as  an  important  way  to  establish  better 
communications  with  small  business  people,  to  involve  them  in  the 
policymaking  process  and  to  provide  Advocacy  with  opportunities 
to  address  their  concerns.   A  large  proportion  of  these 
recommendations  became  Federal  law  or  were  accomplished  by 
administrative  initiatives. 

study  on  the  Future  of  Small  Business  and  Entrepreneurship 

A  study  supported  by  the  Office  of  Advocacy,  conducted  by 
Professor  David  Brophy  of  the  University  of  Michigan,  and 
financed  in  part  by  the  Kauffman  Foundation  of  St.  Louis  Missouri 
and  the  Mott  Foundation,  will  complement  the  "bottom  up"  approach 
of  the  White  House  Conference  on  Small  Business. 

A  group  of  20  leading  scholars  from  various  small  business 
research  areas  will  contribute  papers  to  the  report.   The  papers 
will  be  oriented  to  the  future  and  will  attempt  to  capture  the 
nation's  bes^  expertise,  insights,  perceptions  and  forecasts. 

A  major  component  of  the  overall  study  has  been  a  series  of 
15  focus  groups  —  for  which  your  Committee  was  so  gracious  in 
providing  space  —  which  met  to  discuss  insights  on  the  future  of 
small  business  and  entrepreneurship.   More  than  a  hundred 
experts,  —  consisting  of  high  tech  entrepreneurs,  futurists, 
media  representatives,  opinion  leaders,  academics,  bankers, 
former  SEA  Administrators  and  Chief  Counsels  for  Advocacy, 


venture  capitalists,  micro  and  family  business  people,  women 
business  owners,  minority  business  owners,  innovation  policy 
developers  and  young  entrepreneurs  —  participated  in  the  focus 
groups.   The  discussions  were  video  taped  the  information  from 
these  panels  will  be  used  in  developing  the  final  report. 

A  paper  produced  by  the  Office  of  Advocacy,  "Small  Business 
in  2005"  will  be  released  in  conjunction  with  the  study. 

Research  Studies  Funded  Purina  FY  1994 

Women  and  minorities  in  franchising 
Characteristics  of  the  self-employed 

Environmental  barriers  affecting  small  business  startups 
Foreign  patenting  by  small  versus  large  firms 
Survey  of  small  high  technology  firms 
Use  of  state  and  local  business  development  funds  to 
stimulate  new  small  business  formation 

OFFICE  STRUCJURE  AND  ORGANIZATION 

The  Office  of  Advocacy  is  divided  into  three  primary 
offices:   the  Office  of  Interagency  Affairs,  the  Office  of 
Economic  Research,  and  the  Office  of  Information.  In  addition. 
Regional  Advocates  are  located  in  the  SBA's  ten  regions. 

Before  I  get  into  a  brief  description  of  the  structure  of 
the  SBA,  I  would  like  to  introduce  to  my  senior  staff  to  you. 
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Kay  Ryan  is  the  Deouty  Chief  Counsel  for  Interagency  Affairs  and 
is  responsible  for  our  regulatory  and  legislative  oversight  work. 
Bruce  Phillips  is  the  Director  of  Economic  Research.   Also  in  the 
Office  of  Economic  Research  is  Bob  Bemey  our  Chief  Economic 
Advisor  and  Fred  Tarpley,  Chief  Economist.   Susan  Walthall  is  the 
Director  of  Information  and  serves  as  coordinator  of  Small 
Business  Week,  an  event  with  which  you  are  all  familiar.   Terry 
Bibbens,  our  "entrepreneur  in  residence"  brings  26  years  of  high 
tech  and  innovation  expertise  to  the  Office.   Absent  is  the 
Deputy  Chief  Counsel,  Doris  Freedman,  who  is  attending  the  55th 
state  meeting  of  the  White  House  Conference  in  New  Jersey. 

interaoencv  Affairs 

The  Office  of  Interagency  Affairs  is  involved  in  regulatory 
and  legislative  activities  that  either  directly  or  indirectly 
affect  small  business'  ability  to  prosper  and  compete  in  the 
worldwide  marketplace.   Professional  staff  members  research  and 
analyze  infojrmation  from  a  variety  of  sources  and  assist  Congress 
and  the  regulatory  agencies  in  policy  decisions  and  rulemakings. 
Recently,  the  Office  of  Interagency  Affairs  has  had  major 
involvement  in  legislative  debates  on  labor,  tax,  and  procurement 
issues. 

The  office  carries  out  the  reguirements  of  the  Regulatory 
Flexibility  Act,  P.L.  96-354,  to  ensure  that  federal  agencies 
factor  in  the  costs  to  small  business  of  regulatory  decisions 
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through  an  aggressive  program  of  regulatory  negotiation  and 
comment . 

The  Office  of  Interagency  Affairs  has  developed  formal 
procedures  to  review  proposed  federal  regulations,  determine 
whether  the  RFA  applies,  and  examine  whether  the  agency  complied 
with  the  RFA.   If  the  agency  did  not  comply,  the  office  contacts 
the  agency  to  inform  them  of  that  failure.   In  many  instanceis  the 
failure  is  procedural,  but,  when  appropriate,  the  offices  files 
substantive  comments  about  the  agency's  proposal,  its  impact  on 
small  entities,  and  alternatives  that  should  have  been  examined 
by  the  agency. 

I  have  noted  above  some  examples  of  our  significant 
regulatory  activities.   Often,  we  become  heavily  involved  in  a 
rulemaking,  which  may  include  working  closely  with  industry  and 
Federal  agency  staff  in  face-to-face  meetings  and  consulting  with 
the  0MB.   Sometimes,  we  have  had  a  considerable  impact  on  agency 
rulemaking  when  we  review  pre-proposal ,  draft  rules. 

When  the  legislation  passes  making  agency  analyses  subject 
to  judicial  review,  this  Office  will  assume  an  expanded  rule  in 
agency  and  court  proceedings. 

The  Office  of  Interagency  Affairs  also  prepares  a 
statutorily  mandated  report  on  its  activities  as  monitor  of 
agency  compliance  with  the  RFA,  the  Annyal  Rgpoipt  of  tfte  cnjgf 
Counsel  for  Advocacy  on  ImplementatJQp  pf  th^  RggMlqtPrY 
Flexibility  Act.   This  report  is  filed  with  the  President  and  the 
House  and  Senate  Committees  on  Small  Business  and  the  Judiciary. 
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As  you  are  very  aware,  Congress  has  under  consideration  an 
amendment  to  the  Regulatory  Flexibility  Act  which  would  allow 
judicial  review  of  agency  compliance  with  the  Act.   When  the 
amendments  are  adopted  —  and  I  say  when,  not  if,  because  I 
believe  support  for  this  amendment  is  overwhelming  —  the 
activities  of  the  Office  will  be  devoting  even  more  of  its 
resources  to  RFA  oversight. 

The  office  of  Interagency  Affairs  also  serves  as  a  source 
for  policy  initiatives  that  have  come  from  the  1986  White  House 
Conference  on  Small  Business.   These  recommendations  have  served 
as  an  important  basis  for  examining  small  business  legislative 
and  regulatory  initiatives.  Similarly,  the  office  will  use  the 
recommendations  that  will  be  reported  from  the  1995  White  House 
Conference  as  the  basis  for  policy  initiatives.   As  you  know,  the 
legislation  establishing  the  1995  White  House  Conference  on  Small 
Business  directed  the  Office  of  Advocacy  to  prepare  briefing 
papers  for  the  1995  conference. 

It  is  this  office  that  can  be  said  to  be  at  the  forefront  of 
regulatory  reform.   Years  before  it  became  part  of  Congressional 
efforts  to  reform  the  regulatory  process,  the  office  sought 
information  from  small  business,  organized  industry  roundtables, 
reviewed  drafts  and  final  rules  prior  to  publication,  and  wanted 
agencies  to  analyze  the  costs  and  benefits  of  their  rules, 
especially  on  small  business. 
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Economic  Research 

As  the  economic  research  arm  of  the  Small  Business 
Administration,  Advocacy's  Office  of  Economic  Research  develops 
data  on  the  role  of  small  business  in  the  nation's  economy,  as 
well  as  information  about  the  economic  impact  on  small  firms  of 
various  policy  alternatives. 

Through  its  Data  Base  Branch,  the  office  continues  to 
develop  a  small  business  economic  data  base  that  provides  basic 
infojrmation  by  size,  industry,  and  location  on  America's  small 
businesses. 

The  Applied  Research  Branch  focuses  on  small  business  policy 
effects  in  areas  such  as  procurement,  worker  training,  health  and 
pension  benefits,  minority  and  women-owned  businesses,  and 
barriers  to  small  business  growth. 

Through  its  Research  Contracts  Branch,  the  office  brings  the 
latest  and  best  of  current  economic  research  outside  the  SBA  to 
small  business  issues. 

A  primary  activity  of  the  Office  of  Economic  Research  is  the 
annual  preparation  of  The  State  of  Small  Business;  A  Report  of 
the  President  pursuant  to  P.L.  95-302.   This  report  contains  an 
examination  of  the  current  role  of  small  business  in  the  economy, 
an  identification  of  economic  trends  which  affect  small  business, 
the  examination  of  the  effect  on  small  business  of  government 
policies,  programs  and  regulations,  and  appendices  on  women-owned 
and  minority-owned  firms. 


Increasingly,  The  State  of  Small  Business  represents  the 
small  business  sector  to  the  international  community.  In  fact, 
the  government  of  Japan  reproduces  this  report  every  year  and 
prints  more  copies  than  we  do. 

Other  important  publications  of  the  Office  of  Economic 
Research  include: 

Current  Economic  Indicators,  published  twice  a  year, 
includes  data  specific  to  small  business  with  detail  for  states 
and  SBA  regions. 

Small  Business  Profiles  are  a  series  of  reports,  one 
for  every  state,  covering  business  and  economic  data  relevant  to 
small  business,  general  business  conditions,  and  the  local 
employinent  and  earnings  situation. 

The  Catalog  of  Completed  Research  Studies  lists 
approximately  300  completed  research  reports  that  are  availeOsle 
from  the  National  Technical  Information  Service  (NTIS) .   A  new 
addition  will  be  available  in  a  few  weeks. 

Small  Business  Answer  Card  is  a  fold-out  card  which 
summarizes  a§  many  pertinent  facts  about  small  firms  as  possible 
on  a  small  card.   The  data  on  the  card  reflect  the  latest 
information  about  the  number  of  small  firms,  jobs  created  by 
small  firms,  business  formation  and  dissolution,  etc. 

Small  Business  Fact  Sheets  are  published  yearly  and 
summarize  the  most  used  information  from  The  State  of  Small 
Business. 
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Small  Business  in  2005  will  be  published  in  conjunction 
with  the  White  House  Conference  on  Small  Business  regional  and 
national  meetings.   This  series  of  projections  will  describe 
those  changes  most  likely  to  affect  small  business  in  the  next 
decade. 

Information 

The  Office  of  Advocacy  places  a  strong  emphasis  on 
communicating  the  results  of  its  research  and  advocacy  efforts. 
The  Office  of  Information  is  responsible  for  editing,  publishing, 
promoting  and  disseminating  the  Office  of  Advocacy's 
publications.   The  office  also  works  with  the  SBA's  Office  of 
Public  Communications  in  support  of  agency-wide  communications 
efforts  and  activities  such  as  National  Small  Business  Week. 

Since  1982,  the  Office  of  Advocacy  has  produced  The  State  of 
Small  Business:  A  Report  of  the  President,  which  is  required 
under  P.L.  96-302.   The  publications  team  in  the  Office  of 
Information  directs  the  production  of  the  report  from  editorial 
review  through  dissemination.   The  publications  office  also 
produces  special  reports  and  issue  papers,  directories  of  small 
business  programs,  periodic  issue  alerts  and  research  summaries, 
and  a  monthly  newsletter  detailing  progress  on  small  business 
legislative  and  regulatory  issues. 

The  Office  of  Information  publishes,  approximately  every 
three  years.  The  States  and  Small  Business;   A  Directory  of 
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Programs  and  Activities.   This  publication  provides  state 
information  on  offices,  programs,  and  recent  legislation 
affecting  small  business. 

The  Office  of  Advocacy's  monthly  newsletter,  The  Small 
Business  Advocate,  reports  on  the  status  of  legislation  and 
regulations  related  to  small  business,  publishes  research 
findings  and  small  business  statistics,  and  is  a  source  of 
information  on  the  latest  initiatives  of  the  SBA's  Office  of 
Advocacy . 

Regional  Advocates 

Through  a  network  of  small  business  advocates  in  the  SBA's 
ten  regions,  the  agency  maintains  a  direct  link  with  state  and 
local  government  organizations,  monitors  state  small  business 
legislative  and  regulatory  developments  in  the  states, 
disseminates  information  about  small  business  issues,  and 
participates  in  state  and  local  small  business  conferences.  With 
assistance  from  the  regional  advocates,  the  Office  of  Advocacy 
has  almost  annually  organized  a  national  conference  for  state  and 
local  officials  on  small  business  issues. 

The  regional  advocates  serve  as  the  "eyes  and  ears"  for 
Advocacy  in  the  field  and  play  an  important  role  in  targeting  new 
topics  of  concern  to  the  small  business  conmunity  as  well  as 
providing  outreach  on  small  business  issues  identified  by  the 
chief  counsel. 
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Regional  advocates  are  a  direct  link  between  the  Office  of 
Advocacy  and  small  business  owners,  state  and  local  government 
agencies,  state  legislatures,  and  small  business  organizations. 
The  effectiveness  of  advocacy's  outreach  on  all  levels  depends  on 
a  strong  central  office-field  office  network. 

One  of  the  regional  advocates'  primary  functions  is  to 
ensure  that  state  policymakers  are  aware  of  the  likely  efforts  on 
small  businesses  of  proposed  legislation  or  regulations.  For 
example,  regional  advocates  have  testified  before  state 
legislatures  on  the  impact  of  proposed  state  legislation  on  small 
business  and  provided  to  state  legislatures  and  governors' 
offices  economic  data  generated  by  the  Office  of  Economic 
Research. 

CONCLUSION 

The  structure  that  I  have  laid  out  before  you  only  tells 
part  of  our  story.   The  Office  of  Advocacy  is  much  more.   The 
Office  of  Advocacy  has  been  in  the  vanguard  of  the  regulatory 
reform  revolution —  in  fact,  there  are  times  when  we  feel  that 
the  rest  of  government  has  caught  up  with  us.   I  think  you  will 
agree  that  many  of  the  regulatory  reform  goals  incorporate  the 
principles  of  the  Regulatory  Flexibility  Act. 

The  Office  of  Advocacy  has  been  committed  to  regulatory 
reform  for  nearly  twenty  years.   Making  the  regulatory  process 
more  accountable  to  the  regulated  community  has  been  one  of  our 
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driving  forces.   Ideas  and  suggestions  related  to  regulatory 
reform  —  cost  benefit  analyses,  Regulatory  Flexibility  Act 
analyses,  regulatory  negotiation,  intervention  in  rulemakings, 
contacting  and  coordinating  policy  positions  with  trade  groups  — 
has  been  our  way  of  operating  since  our  inception. 

I  believe  the  Office  of  Advocacy  has  been  successful  for 
many  reasons,  not  the  least  of  which  is  our  bipartisan  approach 
to  the  issues.   Although  I  am  appointed  by  the  President,  both  he 
and  I  understand  that  I  must  speak  for  the  small  business 
community  as  honestly  as  I  can.   Only  by  doing  so,  do  I  fulfill 
my  legislative  mandate. 

Congress  has  continued  to  maintain  the  independent  role  of 
the  chief  counsel.  I  am  cognizant  and  appreciative  of  the  support 
the  Office  of  Advocacy  receives  and  has  received  from  this 
Committee. 

Madam  Chairman,  I  hope  you  will  agree  that  the  story  of  the 
Office  of  Advocacy  is  a  good  one.  I  will  be  happy  to  answer  any 
questions  you  may  have. 
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Testimony 

of 

Thomas  P.  Kerester 

before  the 

House  Committee  on  Small  Business 

April  4,  1995 


Madam  Chairwoman  and  Members  of  the  Committee,  it  is  a 
pleasure  to  be  here  today  to  share  my  views  on  the  role  of  the 
Chief  Counsel  for  Advocacy  of  the  Small  Business  Administration. 

I  am  particularly  pleased  to  participate  in  the  panel  with 
the  current  Chief  Counsel,  Jere  Glover,  whose  nomination  I 
wholeheartedly  endorsed;  with  Milton  Stewart,  the  first  Chief 
Counsel  and  also  known  among  the  small  business  community  as  "Mr. 
Small  Business,"  and  my  immediate  predecessor  in  that  office, 
Frank  Swain,  the  second  Chief  Counsel  for  Advocacy. 

Before  I  begin  my  comments,  I  would  like  to  take  a  moment  to 
publicly  recognize  the  pioneering  work  of  Milt  Stewart  in 
establishing  the  Office  of  Advocacy.   It  was  through  his 
fortitude,  his  leadership,  his  dedication,  and  his  untiring 
efforts  that  Advocacy  was  established,  was  nurtured,  and  gained 
its  current  unparalleled  stature  in  the  federal  bureaucracy.   He 
made  my  job  easier  and  was  always  available  for  advice  and 
guidance  and  for  that  I  am  grateful . 

At  the  outset,  let  me  applaud  you,  Mrs.  Meyers,  and  the 
Committee  for  conducting  an  in-depth  review  of  the  role  of 
Advocacy,  and  for  inviting  the  Senate -Confirmed  Advocates  to 
share  their  views. 


Appointment  and  qualifications 

For  purposes  of  the  record,  I  was  tapped  by  President  Bush 
to  serve  as  Advocate  and  served  as  Chief  Counsel  for  Advocacy 
from  May  11,  1992  until  January  20,  1993  --  the  shortest  term  of 
office  of  all  four  Advocates.   I  am  grateful  to  former  President 
Bush  for  his  confidence,  and  to  former  SBA  Administrator  Pat 
Saiki  for  her  understanding,  cooperation  and  support.   My  term  of 
office  was  short  and  demanding,  but  rewarding:  it  was  sometimes 
frustrating,  but  fulfilling;  it  was  stimulating,  yet  exhausting. 
It  renewed  my  faith  in  small  business,  in  the  entrepreneurial 
spirit,  and  in  my  belief  that  "as  small  business  goes,  so  goes 
the  nation" . 

It  was  easy  for  me  to  relate  to  small  business  issues 
because  I  had  been  active  in  the  small  business  arena  for  many 
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years.   I  owned  and  operated  a  small  business  and  like  other 
small  businesses,  had  to  meet  payrolls,  satisfy  customers  and 
deal  with  government  bureaucracies  on  the  federal,  state  and 
local  levels  and  cope  with  complex,  cumbersome  and  burdensome 
rules  and  regulations. 

Being  an  attorney  proved  essential  to  my  job  as  Advocate 
because  it  allowed  me  to  deal  with  the  complexity  and  confusion 
of  laws  and  regulations  that  everyone  in  small  business  has  to 
wrestle  with  almost  daily.   I  also  worked  on  Capitol  Hill  so  it 
was  easy  for  me  to  relate  to  the  concerns  that  drive  Members  of 
Congress .   My  combined  business  and  professional  experience 
allowed  me  to  understand  and  appreciate  the  crucial  issues  of 
small  business  and  to  carry  that  message  to  federal  policy 
makers . 

Fortunately  my  credentials  satisfied  the  varied  interests  of 
the  Senate  Small  Business  Committee  Members,  some  of  whom 
believed  that  historically  the  Chief  Counsel  should  be  a  lawyer, 
while  others  thought  the  Advocate  should  have  had  small  business 
experience,  and  still  others  believed  that  legislative, 
regulatory  and  contracting  experience  would  be  desirable  and 
beneficial. 


Small  Business  Philosophy 

My  philosophy  about  small  business  is  simple:   "as  small 
business  goes,  so  goes  the  nation".   I  am  convinced  that  if  the 
nation's  economy  is  to  be  strong,  to  be  vibrant,  to  be  on  the 
cutting  edge  of  global  competition,  small  business  must  be 
strong.   There  is  no  question  in  my  mind  that  the  health  and 
vitality  of  ^mall  business  is  directly  and  inescapably  linked  to 
the  future  of  this  country  and  most  importantly  to  our  posture  in 
the  global  economy.   We  are  in  a  changing  and  dynamic  world 
economy  in  which  advances  in  technology  and  transportation  have 
created  an  environment  in  which  overnight  deliveries  are  routine 
and  facsimile  machines  can  start  multinational  business  deals  in 
minutes.   I  believe  that  the  international  marketplace  is  where 
our  future  lies,  and  Advocacy  can  play  a  key  role  in  curbing 
obtrusive  rules  and  regulations  that  prevent  small  business  from 
doing  what  it  does  best  --  invent,  produce  and  compete. 

In  my  view,  the  greatest  challenge  facing  the  more  than  20 
million  men  and  women  in  small  business  is  gaining  the  public 
recognition  from  policy  makers  at  all  levels  of  government  that 
small  business  is  the  force  --  the  engine  --  that  drives  our 
economy.   It  continues  to  make  significant  contributions  to  the 
workforce,  to  technology,  and  to  our  gross  national  product. 
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Maybe  these  smaller  firms  are  not  listed  on  Wall  Street,  but  they 
are  on  each  and  every  corner  and  main  street  in  America.   From 
the  local  neighborhoods  to  the  national  economy,  small  business 
is  the  backbone  of  our  communities  and  our  country,  and  policy 
makers  can  ill-afford  to  ignore  this  basic  fact. 

We  know  that  big  business  makes  important  contributions  to 
the  economy,  but  we  can  no  longer  ignore  the  contributions  small 
business  makes.   I  continue  to  firmly  believe  that  if  this 
country  is  to  maintain  its  leading  edge  in  the  world,  policy 
makers  must  foster  policies  that  encourage  and  enhance  small 
business  --to  help  fuel  the  engine  that  drives  this  economy. 

View  of  Advocacy 

Advocacy  serves  the  small  business  community  --a 
constituency  of  more  than  20  million  men  and  women  owners  that 
transcend  party  lines.   It  serves  a  unique  and  useful  function 
within  the  federal  structure.   Advocacy  is  an  insider,  and  from 
that  unusual  vantage  point,  is  in  a  position  to  monitor  the  White 
House,  Congress,  and  departments  and  agencies  making  sure  that 
the  interests  of  small  business  are  considered.   Advocacy  can  and 
should  play  an  effective  role  in  the  promulgation  of  regulations 
and  in  the  legislative  process  --  actions  that  clearly  fall 
within  Advocacy's  authorizing  statute.   Advocacy  can  and  should 
play  a  major  role  in  creating  an  environment  for  small  business 
in  which  it  can  invent,  produce  and  compete  without  the  obtrusive 
meddling  hand  of  big  government  blocking  its  progress. 

In  addition.  Advocacy  has  resources  to  identify  trends,  to 
anticipate  issues,  to  spearhead  issues,  to  promote  opportunities, 
to  provide  networking,  to  serve  as  a  driving  force,  and  to  help 
set  the  small  business  agenda  which  is  what  Public  Law  94-305, 
the  authorizing  statute,  is  all  about.   Small  business  can  and 
should  have  a  major  impact  on  federal  policy.   Standing  alone,  it 
may  lack  sufficient  influence.   Combining  forces  with  the 
extensive  outreach  of  Advocacy,  it  could  be  extremely 
influential . 

We  all  know  that  when  government  in  Washington  takes  action, 
small  business  owners  everywhere  feel  it  from  Kansas  to  Oregon, 
Florida  to  the  Dakotas,  and  from  Maine  to  California.   Advocacy 
is  in  a  unique  position  as  an  insider  within  the  federal 
bureaucracy  with  extensive  contacts  and  resources  to  exert  its 
influence  on  behalf  of  small  business. 

Others  may  focus  on  the  history  of  Public  Law  94-305,  so  I 
won't  elaborate  on  it  here.   Suffice  it  to  say  that  the  "Primary 
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Functions"  outlined  in  the  statute  were  my  guiding  principles, 
recognized  immediately  that  my  chief  responsibility  would  be  to 
serve  as  the  "eyes  and  ears"  for  small  business,  to  help  them 
"stay  ahead  of  the  curve"  on  their  issues,  and  to  serve  as  a 
"sounding  board"  from  which  to  launch  an  attack  on  overzealous 
regulators  and  to  advance  new  ideas  to  fulfill  the  mandate  of 
Public  Law  94-305. 


Responsibilities  at  Advocacy 

The  Committee  requested  the  witnesses  to  provide  any 
recommendations  they  may  have  with  respect  to  the  Office  of 
Advocacy.   Before  doing  so,  it  may  be  worthwhile  to  focus  briefly 
on  my  activities  as  Advocate. 

First,  at  Senator  Bumper's  urging,  I  engaged  in  an  active 
outreach  program,  particularly  outside  the  beltway,  to  educate 
the  small  business  community  on  the  existence  and  role  of 
Advocacy.   Some  of  my  activities  included  meetings  with: 

legislative  staffs 

regulators 

general  counsels  of  several  departments 

commissioners  of  IRS  and  SEC 

OSBDU  directors 

small  business  groups 

foreign  delegations 

state  legislators 

Council  on  Competitiveness 

SBA  regional  and  district  offices,  and 

media 

I  also  participated  in  research  projects.  Small  Business 
Week  and  Advocate  Awards,  preparation  of  White  House  Small 
Business  Conference  technical  papers,  review  of  proposed 
regulations,  responses  to  0MB  on  proposed  legislation,  review  of 
small  business  organization  proposals  and  priorities,  review  of 
congressional  debates,  floor  statements  and  other  releases,  and 
other  SBA  publications  and  programs. 


Recommendations 

Now,  let  me  turn  to  four  recommendations,  several  of  which 
are  directed  to  this  Committee,  and  the  others  to  the  Office  of 
Advocacy. 

The  first  challenge  is  to  the  Committee.   As  the  Committee 
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Members  know,  one  of  the  major  problems  facing  small  business  is 
the  enactment  of  retroactive  legislation,  or  legislation  with  an 
unreasonable  or  unrealistic  effective  date.   On-again,  off -again 
legislation  and  delays  in  reenactment  of  expired  provisions  are 
other  legislative  issues  bothersome  to  small  business.   Mrs. 
Meyers,  I  would  challenge  you  and  your  Committee  Members  to  take 
up  the  mantle  of  small  business  before  substantive  committees 
highlighting  the  detrimental  effect  of  such  legislation  and 
urging  appropriate  modifications.   I  am  sure  that  Advocacy  could 
play  a  major  role  in  assisting  Committee  Members  in  this  effort. 

Perhaps  the  biggest  problem  facing  small  business  is 
complying  with  burdensome,  costly  and  complex  regulations,  rules 
and  procedure.   Here  again,  retroactive  and  unreasonable 
effective  dates,  with  inadequate  time  to  respond  are  two  of  the 
major  issues.   Advocacy  has  the  authority  to  review  proposed 
regulations  to  ensure  that  small  business  interests  are 
considered.   Advocacy  should  be  given  authority  to  cause  a  delay 
in  the  finalization  of  those  regulations  until  the  concerns  of 
small  business  voiced  by  Advocacy  are  seriously  considered.   This 
Committee  could  take  the  leading  role  in  the  enactment  of  such 
policy. 

A  third  problem  small  business  has  is  with  ever-changing  and 
complex  tax  and  other  federal  forms.   Each  of  the  departments  and 
agencies  should  be  required  to  establish  a  "small  business  forms 
review  committee"  (SBFRC)  which  should  include  mostly  small 
business  owner-operators  with  practical  experience  in  the 
relevant  areas.   Advocacy  could  coordinate  the  activity  of  those 
SBFRCs,  and  where  differences  arise  between  the  departments  and 
agencies  and  the  SABFRC,  Advocacy  could  arbitrate  those 
differences.   However,  no  government  form  involving  small 
business  shoyld  be  released  without  Advocacy's  final  stamp  of 
approval.   With  the  availability  of  fax  machines,  this  effort 
need  not  be  costly  nor  time-consuming. 

The  fourth  and  final  recommendation  relates  to  speeding  the 
flow  of  information  to  small  business  beyond  the  beltway.   We  all 
know  that  "timely  information  is  power";   further,  that  Advocacy 
has  a  wealth  of  information.   For  example.  Advocacy  maintains 
status  reports  of  pending  and  proposed  legislation  and 
regulations,  the  status  of  small  business  meetings  held  in 
preparation  for  the  White  House  Small  Business  Conference,  and 
other  information  crucial  to  small  business.   Small  business 
should  have  timely  access  to  that  information,  and  be  only  a 
phone  call  away  from  the  latest  developments  in  Washington. 

One  solution  is  for  Advocacy  to  establish  a  Fax-On-Demand  or 
Fax-Retrieval  system  and  to  incorporate  the  readily  available 
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information  in  the  system.   It  is  easy  to  establish,  easy  to  use, 
inexpensive  to  maintain,  and  the  costs  could  be  shifted  back  to 
the  caller.   All  that's  needed  is  access  to  a  fax  machine  --at 
home,  at  the  office,  at  the  airport  or  at  a  hotel.   With  over  12 
million  fax  machines  in  use  in  this  country,  such  a  system  should 
be  widely  accepted.   As  a  matter  of  fact,  a  Fax-On-Demand  system 
would  probably  be  a  good  substitute  for  the  SBA  Answer  Desk  which 
in  1992  received  thousands  of  calls.   While  the  Answer  Desk  is  a 
good  tool,  it  could  be  improved  by  providing  the  caller  with  a 
hard  copy  of  the  information  requested. 

Adoption  of  these  recommendations  could  make  Advocacy  a 
more  effective,  more  powerful,  and  more  influential  partner  of 
small  business.   The  answer  is  to  strengthen  Advocacy  so  that  it 
can  more  effectively  speak  for  small  business;  not  to  weaken  it. 

Conclusion 

In  conclusion,  Advocacy  is  a  major  player  in  the  legislative 
and  regulatory  arena;  it  can  and  should  be  a  greater  force  in 
protecting  the  interests  of  small  business.   This  Committee  can 
play  an  instrumental  role  in  effectuating  that  change. 

Advocacy  could  and  should  flex  its  muscle  and  exercise  its 
authority  at  all  levels  of  the  federal  bureaucracy,  including  the 
White  House,  to  challenge  all  rules,  regulations,  and  laws, 
detrimental  to  the  interests  of  small  business. 

Small  business  is  the  engine  that  continues  to  drive  this 
economy.   There  is  no  question,  that  "as  small  business  goes,  so 
goes  the  nations",  and  hence  our  position  in  the  competitive 
global  econojny. 

If  small  business  is  to  survive,  to  prosper  and  be  allowed 
to  invent,  produce  and  compete  so  that  it  can  continue  to  drive 
this  economy  in  terms  of  jobs  and  technology,  small  business  must 
get  involved  in  the  political  process.   It  must  hold  its  elected 
representatives  at  all  levels  of  government  accountable  -- 
whether  Democrat,  Republican  or  Independent.   And  by  working 
together  with  this  Committee  and  with  Advocacy,  small  business 
will  gain  the  recognition  it  so  richly  deserves,  i.e.  that  it  is 
truly  the  engine  that  drives  this  economy. 

Again,  Chairwoman  Meyers,  thank  you  and  the  Committee  for 
inviting  me  to  participate  in  this  panel  today. 
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Chairman  Meyers  and  members  of  the  Committee,  I  would  like  to  thank  you  for  the 
invitation  to  appear  before  you  today  to  discuss  our  organization's  views  on  the  Office  of 
Advocacy  within  the  United  States  Small  Business  Administration. 

My  name  is  Karen  Kerrigan,  president  of  the  Small  Business  Survival  Committee 
(SBSC),  a  nonpartisan,  nonprofit  advocacy  organization.  SBSC  was  founded  in  1991,  and 
moved  to  the  nation's  capitol  in  March  of  1 994. 

As  one  of  the  newer  small  business  organizations  in  Washington,  1  would  like  to  first  call 
attention  to  the  fact  that  SBSC  has  limited  experience  working  directly  with  the  Office  of 
Advocacy  within  the  Small  Business  Administration  (SBA).  From  a  historical  perspective,  in 
terms  of  the  inner-workings  and  effectiveness  of  the  Office  of  Advocacy,  SBSC  testifies  before 
you  today  looking  at  the  broad  tax  and  regulatory  environment  in  which  small  businesses 
currently  labor.  While  SBSC  is  knowledgeable  of  the  work  of  the  Office  of  Advocacy  in  terms 
of  outreach,  issue  advocacy  such  as  the  Regulatory  Flexibility  Act  (RFA),  small  business 
research,  and  activities  such  as  the  White  House  Conference  on  Small  Business,  I  thought  it 
important  to  mention  our  limited  ability  to  historically  reflect  on  this  important  office  due 
to  our  newness,  if  you  will,  in  Washington. 

The  Office  of  Advocacy  is  a  voice  within  the  SBA  to  assist  the  federal  government  and 
Congress  in  forming  policies  that  nurture  the  small  business  and  entrepreneurial  sector  of  our 
economy.    The  mission  and  work  products  of  the  Office  of  Advocacy  are  admirable,  and  it 
would  be  very  difficult  for  someone  to  conclude  that  the  functions  within  this  particular  Office 
are  unnecessary.    The  crux  of  the  issue  than,  is  how  do  we  more  effectively  implement  and 
influence  what  the  Office  is  charged  with  doing  to  ensure  that  policymakers  throughout  the 
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government  propose  policies  that  foster  an  economic  environment  beneficial  to  small  business 
owners  and  entrepreneurs. 

In  terms  of  supporting  and  creating  a  climate  that  is  good  for  business,  nothing  is  more 
important  than  a  United  States  President  who  recognizes  the  essential  role  which  small 
businesses  and  entrepreneurs  have  in  our  economy.  The  President  alone  can  create  a  climate 
beneficial  to  entrepreneurship  by  setting  a  pro-business  agenda,  and  appealing  to  the  Congress  - 
as  well  as  the  American  people  --  to  support  that  agenda. 

A  President,  however,  can  become  insulated  from  the  everyday  needs  of  the 
entrepreneur.  While  perhaps  sympathetic  to  small  business,  even  a  pro-business  President  will 
need  the  consistent  voice  of  small  business  present  at  key  policy  and  agenda-setting  gatherings  to 
filter  policies  through.  Due  to  the  continuous  downsizing  in  large  corporations,  and  as  more 
Americans  start  their  own  businesses,  become  self-employed,  and  choose  to  work  out  of  their 
homes  the  need  for  an  Administration  "in-touch"  with  the  small  and  entrepreneurial  sector  will 
become  more  vital. 

Both  on  a  formal  and  informal  basis,  the  President  can  choose  who  he  wants  to  serve  on 
his  staff  and  cabinet,  or  design  a  "kitchen"  cabinet  reflecting  his  agenda  priorities  and/or 
policy  direction.  And,  indeed,  he  or  she  may  be  committed  to  the  small  business  sector  and 
include  that  thrust  within  their  policy-setting  gatherings. 

While  we  can  propose  to  change  the  agency  structure  so  that  the  Office  of  Advocacy  can 
have  a  wider  and  more  vocal  impact  on  policies  impacting  the  small  business  and  entrepreneurial 
sector,  a  President  can  choose  to  ignore  (whether  innocently  or  blatantly)  that  office  depending 
on  the  agenda,  priorities  or  philosophy  of  the  Administration.  Congress  too  can  provide  the 
Office  of  Advocacy  with  either  a  forum  for  advocacy  thus  allowing  the  entity  to  have  more 
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impact  (ie:  inviting  the  Office  to  appear  at  Congressional  hearings),  or  can  choose  to  ignore  their 
findings  and  expertise. 

One  of  the  first  steps  that  the  Congress  can  take  in  providing  the  Office  of  Advocacy  with 
a  forum  is  using  their  expertise  more  frequently  in  the  Congressional  hearing  process.  If  the 
Administration  is  one  that  supports  small  business,  it  will  surely  want  and  allow  its  Office  of 
Advocacy  issue  experts  to  testify  on  key  issues  and  proposals  before  the  Congress. 

In  addition,  either  the  SBA  administrator  or  the  chief  counsel  for  advocac\  should  be 
provided  a  forum  in  the  Congress  for  highlighting  the  key  findings  of  special  reports  or  annual 
reports  as  necessary.  This  is  especially  critical  if  the  RFA  is  subjected  to  judicial  review  (as 
proposed  and  passed  by  the  House  of  Representatives),  a  policy  that  has  long  been  supported  by 
the  Office  of  Advocacy  and  whose  job  it  is  to  monitor  agency  compliance  with  RFA. 

In  1993,  the  Chief  Counsel  for  Advocacy  in  his  report  to  President  and  Congress  pointed 
out.  for  example,  the  failure  of  government  agency's  to  properly  comply  with  procedures  in  the 
Regulatory  Flexibility  Act  (RFA).  The  Office  participated  in  57  agency  rulemakings  in  1993 
with  comments  regarding  specific  government  agency  proposals,  and  as  mentioned  above,  in 
some  cases  pointing  out  agency's  failure  to  comply  with  the  RFA.  Since  the  Office  of  Advocacy 
has  historically  followed  and  analyzed  the  RFA,  and  discovered  the  problems  with  its 
implementation  they  should  be  looked  to,  and  provided  guidelines,  for  their  assessment  of  the 
changes  to  the  RFA  when  (or  if)  it  becomes  subjected  to  judicial  re%iew. 

In  terms  of  the  influence  that  the  Office  now  has  in  its  role  as  regulator)  "watchdog. " 
the  Office  should  be  given  greater  authority  to  make  sure  that  agencies  comply  with  the  RFA 
mandate.  The  chief  counsel  should  be  able  to  take  action  against  regulator,  agencies  (without 
fear  of  repercussions)  when  they  choose  to  ignore  the  RFA  . 
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The  White  House  Conference  on  Small  Business  is  a  good  forum  for  directly  assessing 
the  needs  and  challenges  of  the  small  business  community.  Many  proposals  and  ideas  coming 
out  of  past  Conferences  have  been  implemented  by  the  Congress.  This  direct  link  to  real  small 
businesses  is  the  most  effective  means  to  accurately  gauge  the  pulse  of  small  business  owners 
and  entrepreneurs. 

While  the  Office  of  Advocacy  plays  an  outside  role  in  helping  to  organize  the  Conference 
every  six  to  eight  years,  a  consistent  link  to  the  small  business  community  would  greatly  bring 
the  Office  of  Advocacy  up-to-date  on  a  variety  of  issues.  It  is  understood  that  the  regional 
offices  have  direct  contact  with  small  businesses,  and  the  office  in  Washington  enjoys  productive 
relationships  with  outside  small  business  organizations. 

The  Office  of  Advocacy  may  consider  formalizing  an  ongoing  process  between  outside 
groups  and  the  Office  by  establishing  an  Advisory  Council  of  small  business  leaders  to  work 
more  closely  on  issues  that  require  greater  focus  and  timely  attention. 

If  the  Office  of  Advocacy  is  to  become  more  efficient  in  its  operations,  one  of  the  most 
important  changes  that  needs  to  take  place  is  greater  immediacy  in  the  appointment  of  the  chief 
counsel  for  advocacy.  Both  the  Bush  and  Clinton  Adminstrations  were  lax  in  the  appointment 
process.  During  the  Bush  presidency,  it  took  nearly  three  years  for  a  permanent  chief  counsel  to 
be  named,  while  taking  about  a  year  and  one-half  for  the  Clinton  Administration. 

In  looking  at  the  future  of  the  Office  of  Advocacy,  one  of  the  most  important  questions 
we  must  ask,  especially  during  a  time  when  government  is  downsizing,  is  can  we  improve  the 
impact  and  efficiency  of  the  office,  especially  considering  the  inherent  inefficacy  and 
politicization  which  are  second-nature  to  bureaucracies.  And.  what  activities  of  the  Office  are 
essential  to  our  understanding  of  small  business?  The  research  conducted  by  the  Office  appears 
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particularly  useful  to  the  media,  interested  taxpayers,  policymakers  and  some  members  of 
Congress  who  want  to  understand  the  important  role  that  small  business  plays  in  our  expanding 
global  economy.  The  research  arm  of  the  office  can,  in  all  likelihood,  prepare  a  greater  wealth  of 
statistical  analysis  and  information  on  the  small  business  sector  if  resources  were  dedicated  to 
this  endeavor. 

While  the  Office  of  Advocacy  is  fulfilling  its  original  mission,  one  of  the  concerns  of 
SBSC  is  the  SB  A  as  an  entire  agency  taking  the  successful  model  of  the  Office  of  Advocacy,  and 
unsuccessfully  implementing  it  agency-wide.  It  is  our  concern  that  in  trying  to  avoid  justified 
cuts  in  the  agency,  the  SEA  is  taking  the  term,  "advocacy,"  and  applying  it  to  everything  it  does 
to  justify  maintaining  funding  levels.  The  Office  of  Advocacy's  mission  and  work  products  are 
clear,  while  other  departments  of  the  SBA  are  not.  Using  the  "advocacy  cover"  to  hopefully 
maintain  wasteful  parts  of  the  SBA  is  wrong,  and  we  hope  members  of  Congress  see  through  this 
potential  charade. 

SBSC  congratulates  the  Small  Business  Committee  for  its  successful  top-to-bottom 
review  of  the  SBA.  It  is  imperative  that  the  Congress  work  vigilently  to  cut  government 
spending,  but  keeps  an  eye  out  for  programs  which  provide  a  check  to  the  excesses  of 
government  on  the  private  sector.  SBSC  is  encouraged  by  the  work  of  the  Small  Business 
Committee,  and  looks  forward  to  answering  any  questions  you  may  have. 

Thank  you. 
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On  behalf  of  the  SmaU  Business  Legislative  Council  (SBLC),  it  is  my  pleasure  to  appear 
today  to  discuss  our  views  on  the  future  of  the  Office  of  Advocacy.  As  you  know,  the  SmaU 
Business  Legislative  Council  (SBLC)  is  a  jjermanent,  independent  coalition  of  nearly  one  hundred 
trade  and  professional  associations  that  share  a  common  commitment  to  the  future  of  small 
business.  Our  members  represent  the  interests  of  small  businesses  in  such  diverse  economic 
sectors  as  manufacturing,  retailing,  distribution,  professional  and  technical  services,  construction, 
transportation,  and  agriculture.  Our  policies  are  developed  through  a  consensus  among  our 
membership.  Individual  associations  may  express  their  own  views.  For  your  information,  a  list 
of  our  members  is  enclosed.   1  am  John  S.  Satagaj,  President  of  the  SBLC. 

Our  statement  today  is  a  rather  brief  one,  but  do  not  let  its  brevity  mislead  you.  We  hold 
the  Office  of  Advocacy  in  the  highest  regard,  and  consider  it  to  be  one  of  the  most  important 
functions  of  the  United  States  Small  Business  Administration  (SBA).  Preserving  and  protecting 
the  Office  is  certainly  our  highest  priority  among  the  agency's  functions. 

Over  the  years,  in  both  Democratic  and  Republican  Administrations,  the  Office  of 
Advocacy  has  served  the  small  business  community  well,  giving  us  a  voice  within  the  iimer 
circles  of  those  Administrations,  providing  analysis  and  insight  into  the  regulatory  process,  and 
producing  useful  research  and  data. 

When  the  concept  of  the  Office  of  Advocacy  first  surfaced  in  the  1970' s,  the  battle  cry  was 
to  provide  small  business  a  seat  at  the  table  with  big  business,  big  labor,  and  big  government. 
While  much  has  changed  in  the  ensuing  years,  we  still  believe  the  Office  plays  a  vital  tmd 
essential  role  in  the  public  policy  process. 

While  the  small  business  community  has  matiired  into  an  important  force  in  Washington, 
we  are  still  no  match  for  the  competing  interests  in  our  economy  and  public  policy  process. 
While  rhetoric  of  the  importance  of  small  business  to  the  economy  has  filled  pages  upon  pages 
of  the  Congressional  Record  over  the  years,  we  have  had  to  fight  for  every  opportunity,  for 
every  concession,  and  for  every  program.  Who  would  have  thought  that  seciuing  the  permanent 
deduction  for  the  health  care  costs  of  the  self-employed  would  be  such  a  long  and  painfully 
drawn-out  process.  And  we  still  cannot  achieve  full  parity.  One  need  look  no  further  for 
confirmation  that  small  business  still  needs  all  the  help  it  can  get  in  voicing  its  concerns  in  the 
public  policy  process. 

Like  any  institution,  to  keep  its  vitality,  we  should  regulcU'ly  reexamine  the  performance 
of  the  Office  of  Advocacy.   We  will  make  several  recommendations  with  regard  to  the  Office. 
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We  believe  the  Office  has  never  been  able  to  realize  the  full  potential  of  its  research 
mission.  It  is  shocking  how  little  we  really  know  about  the  small  business  community  and  about 
the  interrelationship  between  small  business  and  government  and  the  impact  of  public  policy 
on  small  business.  We  still  rely  on  too  much  anecdotal  information  rather  than  measurable, 
methodologically  sound  data. 

Of  particular  interest  to  us,  is  the  new  and  vigorous  challenges  being  made  to  the  widely 
accepted  theory  that  small  business  is  the  job  creator  of  our  economy.  We  need  to  reexamine 
the  thesis  and  either  revalidate  it  or  move  on. 

Collectively,  we,  in  the  small  business  community,  are  doing  a  terrible  job  in  analyzing 
the  impact  of  proposed  laws  on  small  business.  Tax  policy,  procurement  policy,  and 
environmental  policies  are  shaped  on  the  basis  of  opinion  rather  than  fact.  The  Office  of 
Advocacy  does  testify  regularly  on  legislation,  but  the  more  objective,  factual  analysis  of 
proposed  laws  by  the  Office  of  Advocacy  we  can  get,  the  better. 

The  relationship  between  the  Office  of  Advocacy,  the  rest  of  the  Administration,  and  the 
Congress  has  been  debated  many  times.  The  Chief  Counsel,  by  necessity,  must  walk  a  fine  line. 
On  one  hand,  we  want  the  Chief  Counsel  to  the  autonomy  to  speak  out  without  reservation 
about  what  he  or  she  believes  is  in  the  best  interests  of  small  business.  That  will  not  happen  if 
the  Chief  Counsel  reports  directly  to  the  President  or  is  under  the  jurisdiction  of  the  Office  of 
Management  and  Budget.  At  the  same  time,  I  see  tremendous  value  to  having  access  to  the 
policy  making  process  in  its  formulative  stages.  I  do  not  thiiJc  the  Chief  Counsel  will  have  that 
access  unless  the  Chief  Counsel  is  part  of  the  executive  branch  structure. 

Frankly,  1  always  thought  that  putting  it  inside  the  SBA  was  a  mistake,  but  that  is  more 
an  issue  of  the  signal  that  sends  about  the  stature  of  the  office  than  anything. 

I  am  in  favor  of  keeping  the  Office  of  Advocacy  within  the  executive  branch,  but  1  would 
not  move  it  to  Executive  Office  of  the  President,  nor  would  I  put  it  inside  the  Office  of 
Management  and  Budget. 

One  of  the  Office  of  Advocacy's  chief  responsibilities,  not  found  in  the  enabling 
legislation,  is  the  office's  responsibilities  under  the  Regulatory  Flexibility  Act.  We  think 
eliminating  the  prohibition  on  judicial  review  will  greatly  enhance  the  Office's  ability  to 
"negotiate"  with  other  agencies  to  nutigate  the  impact  of  their  regulatory  proposals  on  small 
business.  We  do  favor  giving  the  Office  the  specific  and  clear  authority  to  participate  in  judicial 
proceedings  regarding  the  Act. 
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The  temptation  today  is  to  appear  before  you  and  say,  "give  the  Chief  Counsel  more 
autonomy,  more  money,  and  more  staff."  However,  with  our  commitment  to  deficit  reduction, 
I  cannot  do  that.  Therefore,  at  a  minimum,  I  would  say  the  Chief  Counsel's  office  should  be  the 
last  place  we  cut. 

The  Office  of  Advocacy  is  a  program  that  works.  Its  cost  to  the  taxpayer  is  modest,  but 
its  contribution  to  small  business  is  significant. 

Thank  you  giving  us  this  opportimity  to  testify. 


/S3321 
Enclosure 
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Members  of  the  Small  Business  Legislative  Council 


Air  Conditioning  Contractors  of  Amarlca 
Alllane*  for  AftordabI*  HMlth  Car* 


Association  of  CaUlog  Showroom  Uarchandlsafs 


Amarlcan  Consulting  Englnssra  Council 
Amarican  Council  of  indapandsnt  l.aboratorles 
Amarican  Qear  IManufacturera  Association 
Too)  I 


Aaaoctatlon  of  Plumbing-Haatlno-Coollng 


of  Privata  EntarprlM 

of  Raaltors 

of  RaUii  Druggiau 

of  RV  Parka  and  Campgrounda 


Amarican  Sodaty  of  intarior  Daaignara 
Amarican  Society  of  Traval  Aganta,  inc. 
Amarican  Sulicontractora  Association 
Amarican  Taxtlle  (Machinery  Aasodatlon 
Amarican  Truddng  Aasoclatlona,  inc. 
Amarican  Warehouae  Aaaodatlon 
AMT-Tha  Association  for  Manufacturing  Technology 
Architectural  Precaat  Aaaodatlon 
Aaaodated  Bulldera  &  Contractora 
Aaaodatad  Equipment  Diatrlbutora 
tasodated  Landscape  Contractora  of  America 
Aasodstlon  of  Small  Business  Development  Centers 
Automotive  Service  Association 
Automotive  Recyclera  Aasodatlon 
Automotive  Warehouse  Distributors  Association 
Bowling  Proprietors  Aaaodatlon  of  America 
Building  Service  Contractora  Aaaodatlon  International 
Christian  Booltsellera  Association 
CindnnatI  Sign  Suppllea/ljmb  and  Co. 
Coundl  of  Reet  Spedallata 
Coundl  of  Growing  Companlaa 
Direct  Selling  Association 
Eiectronica  Repreaentatlvea  / 


of  the  Remodeling  Industry 


National  Indapandsnt  Rag  Daalara  Aasodatlon 
National  Knitwear  &  Sportswfoar  Aaaodatlon 
National  laimbar  A  Building  Material  Daaiera 


National  Omamantai  &  Mlaceilanaoua  Metaia 
National  Papartrax  Aaaodatlon 


National  Society  of  Public  Accounuma 
National  Tire  Dealers  &  Retraaders  Aaaodatlon 
National  Tooling  and  Machining  Aaaodatlon 
National  Tour  Aaaodatlon 


Health  industry  I 
Halicoptar  Aaaodatlon  international 
Indapendent  Bankera  Aasodstlon  of  Amertcs 
Independent  Medical  Distributors  Association 
bitantaUonal  Association  of  Refrigerated  Warehouses 
Intemational  Communications  industries  Assodatlon 
International  Formalwaar  Aasodstlon 
Intemational  Televlalon  Aasodatlon 
Machinery  Dealers  National  Aaaodatlon 
Manufacturers  Agents  Nstional  Aasodatlon 


National  Wood  Rooring  Aaaodatlon 
NATSO,  inc. 

Optldana  Aaaodatlon  of  America 
Organization  for  the  Protection  and  Advancement  i 
Telephone  Companlaa 
Passenger  Vaaaei  Aaaodatlon 
Petroleum  Marliatara  Aaaodatlon  of  America 


Printing  induatriaa  of  America,  inc. 
Profeaslonal  Lawn  Care  Aaaodatlon 
Promotional  ProdueU  Aaaodatlon  intemational 


Small  Butlneaa  Council  of  America,  Inc. 
Small  Business  Exporters  Assodatlon 
SMC/PennsyWsnia  Small  Business 
Society  of  American  Roriata 


Mechanical  ConUactora  Aaaodatlon  of  America,  inc. 
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PERSPECTIVE  ON  THE  OPnCE  OF  ADVOCACY  AND  ITS  MISSIONS 

It  is  more  than  fourteen  years  since  I  completed  my  term  as  President  Carter's  Chief 
Counsel  for  Advocacy  at  the  Small  Business  Administration.  To  assure  you  of  the  present 
relevance  of  this  testimony,  let  me  begin  with  a  1994-95  example.  The  documents  attached 
to  this  statement  as  Appendix  I,  summarize  the  story: 

1.  A  federal  Agency  solemnly  and  publicly  commits  itself  to  SBIR  competitors 
not  to  disclose  proprietary  information  in  their  SBIR  proposals  without  prior 
permission  from  the  competing  small  business. 

2.  Despite  that,  the  Agency  discloses  the  research  information  in  its  own 
publication  clearly  violating  the  small  business'  proprietary  rights,  and  claims 
it  has  the  right  to  do  it  because  of  the  company's  failure  to  file  a  necessary 
paper,  even  though  the  failure  was  rectified  as  soon  as  the  company  was 
informed  of  it 

3.  The  small  company  consults  with  its  lawyers  and  decides  to  ask  for  help  from 
their  State's  Senior  United  States  Senator,  the  Honorable  Orrin  G.  Hatch. 

4.  He  is  completely  responsive,  asks  for  a  review  which  leads  to  the  swift 
education  of  the  agency  -  which  backs  ofi,  ending  a  threat  to  the  life  of  the 


Somebody  at  this  agency  had  the  poor  judgment  to  ask  the  Patent  Office  to  assign 
the  patent  to  NASA,  although  the  company  had  long  before  filed  its  patent 
application.  And  so  far  as  we  know,  until  the  Senator  intervened,  nobody  at  the 
agency  had  the  sense  or  the  courage  to  stop  it. 

This  is  before  you  for  two  reasons.  In  addition  to  its  timeliness,  the  SBA's  Chief 
Counsel  for  Advocacy  is  not  the  only  advocate  small  companies  have  in  the  Federal 
government.  At  the  time  this  incident  arose,  there  was  no  Presidentially-named  Chief 
Counsel  in  office,  and  the  small  business  turned  for  help  to  its  own  Senior  Senator, 
Orrin  G.  Hatch.  This  must  happen  500  to  1,500  times  a  day  on  Capitol  Hill. 

While  small  business  has  many  other  willing  volunteer  helpers,  the  role  of  the  Chief 
Counsel  for  Advocacy  is  always  there,  and  ultimately  crucial. 

That's  the  second  reason  for  looking  at  this  incident.  There  are  15  other  Federal 
agencies  and  departments  in  the  SBIR  program.  The  Chief  Counsel's  task  now  is  to 
see  to  it  that  all  competitors  in  the  program  get  the  benefit  of  this  unpleasant 
incident  It  is  for  the  Chief  Counsel  now  to  follow  through  with  those  other  agencies. 
It  is  also  for  him  to  raise  with  himself  whether  the  whole  question  of  the  technology 
data  rights  of  small  companies  is  confused  and  uncertain  enough  to  require  further 
government-wide  steps  to  better  safeguard  those  rights.  This  is  the  minimal 
consequence  of  fifty  years  of  Federal  policy  based  on  the  most  limited  view  of 
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Federal  obligation:  when  small  business  is  hurt  by  a  dubious  act  of  the  Federal 
government  or  any  of  its  agencies,  an  adequate  Federal  remedy  must  be  provided. 
It  is  the  Chief  Counsel  for  Advocacy,  in  my  view,  who  is  obligated  to  decide  if  a 
remedy  is  required,  and,  if  so,  what  it  should  be. 

THE  FIRST  FIFTY  YEARS 

A.        Small  Business  Wartime  Agencies 

1.  The  Smaller  War  Plants  Corporation  was  established  in  1942/43  to 
cushion  the  impact  of  World  War  II's  Federal  programs  on  small 
business.   Three  functions  related  to  the  wjir  effort: 

•  military  procurement  utilization  of  small  companies; 

•  securing  scarce  war-needed  materials  for  small  companies;  and 

•  effort  to  secure  bank  or  other  financing  of  small  business 
defense  production. 

Congressional  small  business  committees  established  but  were  not  given 
law-making  roles  until  much  later. 

SWPC  abolished  at  the  end  of  the  war;  residual  parts  go  to  Commerce 
and  RFC. 


89-983  0-96 
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2.         Small  Defense  Plants  Administration 

After  the  Korean  War  broke  out.  President  Truman  (with  Congress' 
approval)  established  what  was  a  reconstituted  SWPC,  with  the  same 
three  functions. 

A  Permanent  Agency  in  Peace  and  War 

When  the  Korean  War  ended,  President  Eisenhower  was  given  conflicting 
advice  --  some  in  Congress  and  his  new  Administration  wanted  SDPA  shut 
down  as  an  adjustment  to  peace.  Others  pointed  to  the  previous  agency's 
death  and  rebirth  as  one  argument  for  permanence.  The  President  asked 
Congress  to  create  the  Small  Business  Administration  as  a  short-term 
experiment.  He  deemed  it  as  a  success  with  enough  urgent  peacetime  needs 
to  warrant  permanent  existence.  A  number  of  loan,  loan  guarantee,  and 
educational  programs  were  given  to  SBA  by  Congress  and  the  Presidents.  The 
Small  Business  Innovation  Research  program  clearinghouse  role  was  added 
to  the  SBA's  areas  of  responsibility  in  1981. 

Arrival  of  tiie  Chief  Counsel  for  Small  Business  Advocacy 
In  1976,  the  Congress  enacted  legislation  establishing  the  post  of  Chief 
Cbunsel  for  Advocacy  and  required  that  the  appointment  to  it  be  made  by  the 
President  and  confirmed  by  the  Senate. 
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The  legislation  was  part  of  the  SBA  authorization  (or  appropriation)  bill 
which  may  have  saved  its  life.  The  proposal  to  create  the  post  originated  in 
the  small  business  community.  As  I  recall  it,  the  leadership  was  taken  by  the 
Smaller  Business  Association  of  New  England  and  was  then  supported  by  all 
the  major  small  business  groups. 

There  were  three  major  reasons  gh^en  publicly  and  privately  for  creation  of 
the  post.  First,  there  was  a  sense  among  private  sector  small  business  leaders 
that  Federal  policy  and  action  about  small  business  had  stalled  -  and  there 
were  still  many  things  to  be  done.  Second,  there  was  a  sense  that  the  SBA 
Administrator  was  now  responsible  for  managing  a  large  enough  agency  with 
enough  programs  so  that  his  role  in  advocacy  could  no  longer  find  enough 
time  and  space  in  his  schedule.  Third,  at  least  some  Members  of  the  House 
and  Senate  Small  Business  Committees  and  their  staffs  were  not  satisfied  with 
the  flow  of  information  and  opinion  from  SBA  to  the  Congress. 

There  had  apparentiy  been  several  incidents  in  which  (they  were  persuaded) 
the  Office  of  Management  and  Budget's  clearance  procedure  for  consistency 
with  administration  policy  had  been  used  to  deny  them  opinions  and 
information  which  they  needed.  The  unique  language  of  the  statute  was 
meant  to  bar  intervention  between  the  Chief  Counsel  and  Congress.  There 
were  rumors  that  OMB  (and  perhaps  others)  had  recommended  a  veto.  But, 
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President  Ford  did  not  veto  the  bfll  of  which  the  Chief  Counsel  provision  was 
part  However,  the  President  also  failed  to  fill  the  post  before  his  term  ended. 

D.        Transition  to  What?   Midpassage  how  Long? 

The  Office  of  Advocacy  existed  in  the  SBA  before  the  creation  of  the  post  of 
Chief  Counsel.  It  was  staffed  by  career  people  and  worked  steadily  at  the  task 
of  cushioning  individual  small  businesses  from  the  negative  consequences  of 
some  Federal 


One  big  issue  before  the  first  Presidentially  appointed  Chief  Counsel  was 
"How  much  change  did  Congress  and  the  President  e;qpect  or  want?"  Some 
shift  in  the  direction  of  proactive  effort  to  help  all  small  business  seemed 
called  for.  A  stronger  research  program  was  developed  to  strengthen  the 
bases  of  action.  Most  of  the  work  was  assigned  to  private  sector  or  academic 
people. 

Slowly,  the  functions  not  dependent  on  specific  grievances  began  to  be 
addressed.  An  annual  conference  of  the  States  and  the  Office  of  Advocacy 
was  launched  and  continues  to  the  present  A  Task  Force  on  Small  Business 
and  Venture  Capital  prepared  a  report  recommending  government-wide  use 
of  the  Small  Business  Innovation  program  with  which  NSF  had  been 
experimenting  at  the  direction  of  the  Congress.  Congress  used  much  of  it  in 
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the  draft  bUl.  Regulatory  flexibility,  equal  access  to  justice  were  developed 
and  became  law  -  Congress  following  the  views  of  the  first  White  House 
Conference  on  Small  Business. 

Not  everyone  saw  the  needs  and  the  process  cnanges  the  same  way.  For 
about  thirty-five  years  (1942-1977),  Federal  cushioning  adjustments  started 
with  specific  evidence  of  Federal  action  which  drew  small  business  blood, 
intentionally  or  not.  Now  there  seemed  to  be  a  new  standard  emerging. 
Policy  issues  like  nonprofit  competition  with  small  business  began  to  be  dealt 
with  in  a  series  of  hearings.  Another  was  held  about  the  impact  of  large, 
absentee  company  acquisitions  on  a  city  in  general,  and  its  small  companies 
in  particular.  Private  small  business  groups  and  the  Congressional  Small 
Business  Committees  began  closer  collaboration  with  the  Chief  Counsel:  The 
"State  of  Small  Business  Report's"  preparation  was  assigned  to  the  Office  of 
Advocacy  -  a  recognition  that  putting  the  "scorekeeping"  function  close  to 
advocacy  would  be  good  for  both  functions.  (The  "research  scorekeepers"  are 
more  likely  to  try  to  get  the  right  questions  asked;  the  advocates  can  be  more 
realistic  in  selecting  their  priorities.) 

Just  about  5  years  ago,  the  Soviet  statist  economy  began  to  collapse  in  a  way 
that  was  a  visible  and  dramatic  event  that  is  still  shaking  the  world.  We  are 
taking  far  too  long  to  rearrange  our  priorities.  For  half  a  century,  it  has  been 


hot  war,  cold  war,  defense  first.  The  priority  position  of  small  business  has 
been  pretty  far  down. 

The  Federal  commitment  to  small  business:  "Even  though,  we  don't  mean  to 
do  it,  every  time  your  Federal  government  turns  around,  it  wallops  small 
business.  We  promise  you  that  when  we  do  it  in  the  future,  if  you  make 
enough  noise,  we'll  do  something,  (almost  always  the  littlest  something  we  can 
think  of)  to  make  amends." 

Welcome  as  it  has  been  for  these  fifty  years;  it  has  not  been  enough  and  is  not 
enough  and  will  never  be  enough.  "Too  little  and  too  late"  has  been  the 
Federal  small  business  policy,  again  and  again. 

For  a  better  policy,  you  must  start  with  a  better  assumption:  "The  good  future 
our  country  can  enjoy  will  depend  in  many  ways  on  how  large,  stable  and  how 
successful  our  small  business  sector  will  be.  Therefore,  we  will  study  harder 
what  we  do  now  that  discourages  risk-taking  investment  and  lending  to  small 
companies.  Our  obligation  will  be  to  develop  programs  and  policies  which 
anticipate  opportunities  or  risks  --  changes  that  lie  ahead  --  and  take  timely 
actions  to  capitalize  on  them  or  to  minimize  damage  from  them." 


Here  are  at  least  four  major  developments  a  pro|}er  Federal  small  business 
policy  should  address: 

1.  We  are  at  the  beginning  of  a  long-term  world  shortage  of  capital. 
Every  person  in  the  world  wants  the  better  life  he  learns  about  from 
the  mass  media.  Every  nation,  large  and  small  wants  to  accelerate  its 
industrial  development  and  learns  that  that  takes  capital.  This  will 
squeeze  our  small  business  sector; 

2.  The  pace  of  technology  change  will  continue  to  speed  and  make  world 
technology  competition  far  more  intense  and  arduous; 

3.  The  internationalization  of  business  will  go  ahead  rapidly; 

4.  Those  three  factors  will  demand  a  "skill  revolution"  in  our  population. 
We  will  need  broadly  based  technology  literacy,  the  ability  to  make  six 
or  more  career  changes  in  the  normal  life  of  employers,  employees, 
and  the  self-employed. 

We  need  a  stronger  Federal  commitment  to  small  business  for  the  sake  of  the 
American  people,  and  not  for  the  sake  of  small  business. 
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There  will  be  no  full  employment  through  the  business  cycles  without  a 
stronger  small  business  policy  and  sector. 

We  will  lose  spark  and  drive  in  the  global  technology  competition  without  a 
healthy,  growing  small  business  sector. 

Without  an  incentive-based,  small  company-focused  reinvention  of  our  capital 
market  and  our  banking  system,  we  will  falter  in  the  battle  for  adequate  and 
balanced  savings  and  investment. 

Above  all,  we  must  guard  against  a  weakening  of  the  strengths  that  are  rooted 
in  our  economic  diversity:  independence,  the  freedom  to  choose  our  own 
work.  Too  many  people  forget  that  personal  freedom  of  occupational  choice 
is  measured  by  the  size  of  the  small  business  sector.  If  you  don't  want  your 
children's  or  grandchildren's  occupation  choice  limited  to  government  or 
government-sized  business,  we  need  a  stronger,  more  determined,  less  fearful 
Federal  small  business  policy. 

RECOMMENDATIONS: 

1.  Reinvent  the  Capital  Market  and  the  Loan  Program  of  Commercial 
Banks.  As  a  first  step  the  minimal  goal  should  be  to  double  the  size 
of  what  presently  gets  to  small  business  from  the  money  market. 
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This  will  require  a  serious  array  of  tax  incentives  to  make  the  illiquid 
(and  liquid)  securities  of  small  companies  closer  in  value  to  those 
offered  by  large  companies  and  governments. 

One  critical  element  may  well  be  a  "rollover"  of  all  or  some  gains  from 
the  sale  of  large  company  or  government  securities,  with  the  proceeds 
going,  within  60  or  90  days,  into  securities  issued  directly  by  small 
companies.  The  28%  capital  gains  tax  would  be  deferred  until  the 
small  company's  securities  have  been  held  five  years.  If  sold  after  that, 
the  capital  gains  tax  would  be  14%  on  the  gain  from  all  stock  sold  after 
the  five  year  holding  period. 

(There  are  other  additional  approaches:  targeted  job  tax  credits;  a 
higher  risk  version  of  the  IRA  to  be  used  for  small  business  securities.) 

It  is  to  be  hoped  that  after  some  reasonable  number  of  years,  all  SBA 
direct  loans  and  those  guaranteed  would  be  rolled  into  secondary 
markets  until  seasoned  markets  for  direct  sale  have  been  developed. 
However  long  it  may  take,  the  ultimate  goal  is  to  get  SBA  out  of  the 
loan  business  and,  ultimately,  the  guaranteed  loans  or  other 
instruments  when  the  private  capital  market  is  doing  the  job. 
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This  may  require  a  "Federal  Council  for  the  Small  Business  Capital 
Market."  It  should  be  chaired  by  the  SBA  Administrator  and  should 
include  policy  representatives  of  the  Treasury,  IRS,  Federal  Reserve 
Board,  SEC  and  other  relative  agencies.  Staff  research  work  should  be 
coordinated  by  the  Office  of  Advocacy. 

SBIR  Program  II:  Public  Cost  Containment 

A  new  and  separate  version  of  the  SBIR  program  should  be 
established  to  challenge  the  nation's  technology-based  small  companies 
to  contain  the  costs  of  meeting  three  national  needs:  environmental 
compliance;  medical-health  diagnostic,  treatment  and  care  costs;  and 
public  construction  infrastructure  (bridges,  sewers,  buildings,  roads). 
Estimates  of  the  visible  future  costs  of  each  of  these  cannot  be 
achieved  within  estimated  revenue  availability  in  the  short  or  long  run. 
We  need  new  materials,  instrumentation,  processes  and  systems.  If  we 
really  propose  to  bring  the  deficit  down  and  the  budget  into  balance, 
we  need  this  e;q)erimental  program.  Small  companies  have  historically 
worked  their  way  into  profitable  market  niches  by  cutting  product  or 
service  costs  below  large  or  small  competitors. 

The  program  should  be  planned  as  a  seven  to  nine  year  experiment 
One  way  to  fund  it  would  be  setting  aside  1%  of  total  R&D  allocations 
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from  all  agencies.  This  would  bring  the  total  cost  of  SBIR  over  time 
to  perhaps  3J%  to  4J%  of  all  Federal  R&D  (well  below  small 
business'  share  of  private  sector  R&D). 

This  proposed  program  cannot  simply  be  added  to  the  existing  SBIR 
or  STTR  programs.  They  have  different  goals,  e.g.,  commercialization. 
You  cannot  pursue  those  different  goals  in  one  program;  the 
imperatives  and  bottom  lines  are  not  the  same. 

There  is,  however,  at  least  one  example  of  small  business  competence 
at  cost  reduction  in  the  present  program.  Several  Federal  agencies 
funded  multimillion  dollar  efforts  by  larger  companies  to  develop 
specific  silicon  carbide  fiber  materials.  No  success.  The  quest  then 
became  a  topic  in  the  SBIR  program.  A  small  company  in  Tucson, 
Arizona  --  Materials  and  Electrochemical  Research  --  won  the  SBIR 
competition.  It  advanced  a  totally  new  and  different  process  and 
completed  the  project  for  less  than  $300,000.  (For  further  details,  your 
staff  should  talk  directly  to  Dr.  James  Withers,  President  of  MER  in 
Tucson,  AZ  (602-574-1980  -  Fax  602-574-1983). 
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3.         Research  &  Development  Tax  Credit 

The  tax  credit  for  a  significant  increase  in  R&D  expenditure,  as  I 
understand  it,  is  about  20%  of  the  increase  in  expenditure  averaged 
over  a  five  year  period.  The  present  SBIR  program  would  benefit 
greatly,  I  believe,  from  a  tax  credit  of  40%  of  whatever  amount  was 
invested  by  a  Phase  III  private  sector  funding  company.  These  would 
mostly  be  large  companies,  venture  capital  companies,  large  financial 
institutions,  wealthy  individual  "angels." 

Bear  in  mind  that  every  SBIR  topic  is  chosen  by  a  Federal  agency,  and 
that  public  money  has  already  gone  into  the  project.  There  is  a  public 
purpose  throughout.  We  need  hundreds  (if  not  thousands)  of  people 
and  companies  to  review  SBIR  project  results  seeking  new  products, 
services  and  technologies. 

With  this  tax  credit  in  place,  financial  vice-presidents  and  treasurers  in 
mid-sized  and  large  companies  would  have  a  solid  business  reason  to 
get  their  operating  p)eople  to  learn  how  to  look  seriously  for  relevant 
SBIR  projects. 
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4.  Annual  Agency  Small  Business  Performance  Reports 

The  Chief  Counsel  for  Advocacy  should  issue  an  annual  public  report 
evaluating  the  year's  work  by  all  Federal  agencies  with  respect  to  small 
business.  Each  agency  itself  would  submit  its  report  to  him  about  all 
relevant  matters.  He  will  surely  be  blessed  with  the  opinions  of 
volunteer  small  business  individuals  and  groups. 

The  Chief  Counsel  would  conclude  the  process  by  making  or  not 
making  recommendations  for  change  in  management  practices. 

5.  Chief  Counsel  for  Advocacy 

Congress  at  SBA's  recommendation  put  its  SBIR  responsibilities  into 
an  "Office  of  Innovation"  under  a  Deputy  Administrator.  It  is  my 
recollection  that  I  was  disappointed  with  this  decision  when  it  was 
made,  although  I  may  have  refrained  from  comment  on  simple  courtesy 
grounds,  since  by  then  I  was  out  of  the  government. 

As  time  went  by,  I  became  even  more  persuaded  that  locating  this 
function  in  the  Office  of  Advocacy  under  a  tev:hnologically  exf>erienced 
Deputy  Chief  Counsel  would  be  preferable.  SBA  is  not  really  a 
technology  management  powerhouse.  Its  functions  in  the  SBIR 
program  are  largely  ministerial;  except  for  the  need  to  build  support 
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for  the  program  within  the  government  and,  from  time  to  time,  outside 
it  in  the  small  business  community.  The  drafting  of  regulations  and 
guidelines  is  an  advocacy  mission,  as  well  as  a  minor  administrative 
task.  My  own  view  is  that  the  SBA,  its  Administrator,  small  business 
and  the  Congress  would,  over  a  period  of  time,  find  more  effective 
support  for  the  SBIR  program  in  the  Office  of  Advocacy  than  in  a 
separate  imit. 

The  pursuit  of  performance  improvement  within  other  agencies  would 
work  better  when  sought  by  the  Office  of  Chief  Counsel  which  has  the 
bulk  of  responsibilities  for  most  inter-agency  matters. 

Globalization  of  Small  Business  Issues 

To  introduce  this  recommendation,  let  me  recall  to  you  several  of  Mr. 

Hamilton's  opening  sentences  in  The  Federalist,  No.  1: 

"It  has  been  frequently  remarked  that  it  seems  to  be 
reserved  to  the  people  of  this  country,  by  their  conduct 
and  example,  to  decide  the  important  question,  whether 
societies  of  men  are  really  capable  or  not  of  establishing 
good  government  from  reflection  and  choice,  or  whether 
they  are  forever  destined  to  depend  for  their  political 
constitutions  on  accident  and  force.     If  there  be  any 
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truth  in  the  remark,  the  crisis  at  which  we  are  arrived 
may  with  propriety  be  regarded  as  the  era  in  which  that 
decision  is  to  be  made;  and  a  wrong  election  of  the  part 
we  shall  act  may,  in  this  view,  deserve  to  be  considered 
as  the  general  misfortune  of  mankind." 

In  our  time,  the  right  to  start  ones  own  small  business,  with  or  without 
employees,  and  the  right  to  work  to  make  it  grow  -  these  are  not  yet 
recognized  as  human  rights  as  central  as  all  others  already  recognized 
as  such. 

We  should  be  pushing  for  express  and  effective  recognition  of  these  as 
essential  human  rights  in  all  of  the  appropriate  international  agencies  - 
-  the  United  Nations,  the  European  Union,  the  regional  agencies  for 
the  Western  Hemisphere,  Africa  and  Asia. 

These  are  rights  we  should  support  in  all  the  nations  by  our  own 
example.  That  means  growing  small  business  sectors  in  each  country 
and  in  their  international  trade.  But,  as  Federalist  No.  1  says,  we  will 
be  judged  to  be  right  or  wrong  by  the  way  we  treat  small  business 
issues  in  our  own  country. 
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7.         The  Firmer  Federal  Commitment 

What  I  have  tried  to  summarize  as  Federal,  small  business  policy  in  the 
last  fifty  years  will  simply  not  do  for  the  future.  A  Federal  policy  is 
best  expressed  in  actions  taken.  The  six  steps  I've  recommended  may 
not  be  the  best  ones;  there  are  many  others  to  choose  from.  The  Chief 
Counsel  for  Advocacy  will,  in  the  years  ahead,  by  his  choices  for  action, 
influence  whether  we  do  or  do  not  get  a  firmer,  proactive  Federal 
commitment.  The  views  of  this  Committee,  and  its  Senate  counterpart, 
will  also  be  major  factors  in  deciding  the  Federal  commitment 
questions  as  well  as,  of  course,  the  President,  the  Vice  President  and 
other  executive  branch  people. 

Speaking  for  myself,  I  have  no  doubt  as  to  the  seriousness  and  care 
with  which  the  present  Chief  Counsel  will  deal  with  this  challenge.  It 
is  my  hope  that  all  of  us  will  join  in  the  effort  to  help  him  succeed. 
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APPENDIX  TO  STATEMENT  OF  MILTON  D.  STEWART,  April  4,  1995 
House  Committee  on  Small  Business 


Selected  Material  —  Bonneville  Scientific  and  NASA 
SBIR  DATA  RIGHTS 


1.  August  17,  1994;  Letter  to  Mr.  L.  E.  Dill,  Special  Agent 

OIG-NASA  from  Jos.  A  Walkowski,  Esq.  (Trask,  Britt 
and  Roosa,  Attorneys,  Salt  Lake  City,  Utah). 

Exhibit  A  ~  1/25/94   Letter  to  Ismael  Akboy,  Chief 
ATM-TWO,  Marshall  SFC 

Exhibit  B  —  7/6/94  Letter  to  Jerry  L.  Seeman,  Esq. 
Patent  Attorney,  NASA  ,  Marshall  SFC  from  Thomas  W. 
Winland,  Esq.  (Finnegan  Henderson,  Farbow,  Garrett 
and  Dunner,  Attorneys,   Washington,  D.  C.) 

Exhibit  C  —  November  1,  1990,  Letter  to  Josephine 
Grahn,  CFO  Bonneville  Scientific,  Inc.  (SLC)  from 
Elaine  W.  Hamner,  Contracting  Officer,  Marshall  SFC 
(esp.  Enclosure  4) . 

Exhibit  D  —  NASA  Solicitation  —  excerpts  — 
"Rights  in  Data". 

Exhibit  E  —  February  3,  1994  — Josephine  Grahn, 
Bonneville  Scientific  to  Jerry  L.  Seeman,  Patent 
Attorney,  Marshall  SFL 

2.  August  26,  1994;   Letter  from  Jerry  L.  Seeman  to  T  H 

Tubbesing,  Lie.  &  Review  Examiner,  U  S  Patent 
and  Trademark  Office 

3.  November  30,  1994;   Filing  Date  August  2,  1993  ~  Patent 

and  Trademark  Dis.  IN  RE  APPLIC.  of  Grahn  —  "Direct 
Drive  Actuator  Motors"  Bonneville  Patent  to  NASA. 

4.  December  15,  1994;    Letter  from  Josephine  Grahn,  CEO, 

Bonneville  Scientific  to  Lydia  Van  Wagner, 
Contracting  Officer,  Marshall  SFC.  Quotes  from  NASA 
1990  Solicitation  on  Data  Rights  Disclosure, Reviews  - 
Further  Events. 

5.  December  30,  1994;   Letter  from  Jerry  L.  Seeman,  Patent 

Attorney,  NASA,  Marshall  SFC;  confirms  telephone 
conversation  with  W.  J.  Walkowski,  Esq.  granting 
Bonneville  Scientific "s  request  for  extension  of 
time  within  which  to  elect  title  to  "Self-contained 
Miniature  Dexterous  Hand".  Acknowledges  Bonneville 
Scientific 's  election  of  title;  says  confirmatory 
license  to  be  forwarded,  withdraws  action  at  the 
Patent  and  Trademark  Office. 
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Selected  Materials  Re  Bonneville  Scientific,  Inc. 
Page  2. 


January  4,  1995;   Letter  from  Lewis  D.  Ranker  to  the 
Honorable  Orrin  Hatch,  U.  S.  Senator  reporting 
results  of  inquiry  requested  by  Senator  Hatch 
with  specific  questions  and  answers. 

February  27,  1995:   Letter  of  thanks  to  Senator  Orrin 
Hatch  from  Dr.  Marianne  Heimm,  President  of  the 
Academy  of  Technology  Entrepreneurs  &  Innovators. 

March  10,  1995;   Reply  letter  from  Senator  Hatch  to  Dr. 
Hamm,  President  of  the  Academy  of  Technology 
Entrepreneurs  &  Innovators . 
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TRASK.  BRITT  &  ROSSA 

David  V  Tiaskt  PO  Box  2550 

Wifliam  S  BriBt  Sah  Lake  City,  Utah  84110 

Thomas  J  Rossat  USy^ 

Laurence  B  Bondt  Cabk  address  TBRPATLAW 

Joseph  A  Walkowsldt  Telex  388961  1PM04UT 

James  R  Duzanf  Oflio.  locukn 

H  Dickson  Burton  525  South  300  East  rv  ■_  i  ,n^-„  /-™.r„> 

E  Russell  Tarietont  Salt  Lake  Qty,  Utah  84111  P»»™^  \^l}  (TRASK) 

Alkn  C  Tumert  Facamile  (801)  531-9168 

AlanK  Aldoust 

Julie  K  Morrisst 
A  John  Patet 


August  17,  1994 


Susan  E  Sweigen.  Ph.D. 


Mr.  Larry  E.  DiU,  M-DI 

Special  Agent 

Office  of  the  Inspector  General 

National  Aeronautics  and  Space  Administration 

Building  4201,  Room  606B 

Marshall  Space  FUght  Center,  AL  35812 

Re:       Bonneville  Scientific  Incorporated 

SBIR  Phase  I  Contract  NAS8-38914  and  Continuation  to 
SBIR  Phase  n  Contract  No.  NAS8-39362 
Our  Case  No.:    1944-4 

Dear  Mr.  DUl: 

Several  issues  were  discussed  at  your  meeting  with  Bonneville  Scientific  personnel  and 
myself  on  Thursday,  August  11,  1994.   In  order  to  alleviate  confusion  in  the  future,  I  have 
herein  documented  the  major  issues  raised  during  that  meeting,  and  the  validation  for 
Bonneville's  reasoning. 

Invention  Ownership  and  NASA's  Invitation  to  Elect  TiUe 

It  is  apparently  NASA's  position  that  they  have  the  right  to  hold  the  issue  of  ownership 
of  the  piezoelectric  motor  technology  developed  by  Bonneville  as  a  n^otiable  item  in  exchange 
for  Bonneville's  agreement  to  release  NASA  from  any  damages  arising  from  NASA's  prenuture 
release  of  proprietary  data  in  the  January,  1994  issue  of  NASA  Tech  Briefs,  and  in  the  technical 
support  packages. 

It  is  Bonneville's  position  that  Bonneville  already  owns  the  rights  to  the  technology 
under  the  terms  of  the  contract.   Specifically,  in  reference  to  Sections  G.2,  (d),  (1)  and  G.2, 
(d),  (2)  of  the  above  mentioned  contract  where  it  states: 

(d)       Conditions  when  the  Government  may  obtain  title.    The  Contractor 
mU  convey,  to  the  federal  agency,  upon  written  request,  title  to  any  subject 
invention- 
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(1)  If  the  Contractor  fails  to  disclose  or  elea  Me  to  the  subjea 
invention  within  the  times  specified  in  paragraph  (c)  of  this  clause,  or  elects  not 
to  retain  title;  provided,  that  the  agency  may  only  request  title  within  60  days 
qfter  learning  of  the  failure  cfthe  Contractor  to  disclose  or  elea  within  the 
specified  times. 

(2)  In  those  countries  in  which  the  Contractor  fails  to  file  patent 
applications  within  the  times  specified  in  paragraph  (c)  of  this  clause;  provided, 
however,  that  \fthe  Contractor  has  filed  a  patent  application  in  a  country  after 
the  times  specified  in  paragraph  (c)  of  this  clause,  but  prior  to  its  receipt  of  the 
written  request  of  the  Federal  agency,  the  Contractor  shall  continue  to  retain  title 
in  that  country. 

Bonneville  believes  it  retains  title  to  the  technology  under  paragraph  (1)  abovr  because 
NASA  was  aware,  on  January  25,  1994,  of  Bonneville's  accidental  failure  to  elect  title  and  to 
date,  Bonneville  has  not  received  a  written  request  from  NASA  for  title  to  the  subject 
inventions.   Bonneville  also  believes  it  has  title  under  paragraph  (2),  above  because  Bonneville 
filed  a  patent  application  in  August  of  1993. 

Bonneville  Scientific  first  made  these  arguments  in  a  letter  to  Mr.  Ismail  Akbay  dated 
January  25,  1994  (Exhibit  A).   Bonneville's  ownership  of  the  inventions  was  reasserted  in  a 
letter  by  Bonneville's  Washington,  D.C.  counsel  to  Mr.  Seeman,  patent  attorney  for  Marshall 
Space  Flight  Center  (MSFC),  dated  July  6,  1994  (Exhibit  B).   No  rq)ly  has  been  received  to 
either  letter.   It  is  Bonneville's  position  that  Bonneville  could  not,  in  good  £aith,  entertain 
negotiations  with  NASA  involving  release  of  NASA  from  liability  for  its  release  of  proprietary 
data  without  a  substantive  rq)ly,  based  on  the  contract,  regulations  and  case  law,  dmiling  why 
Bonneville  is  incorrect  in  its  reading  of  this  contract  clause. 

Another,  albeit  minor,  point  made  in  the  discussions,  was  the  request  made  by  Mr. 
Seeman  and  Mr.  Ismail  Akbay  (of  the  Technology  Utilization  center  at  MSFC)  in  a  phone 
conversation  on  January  25,  1994.   The  issue  was  raised  as  to  whether  Bonneville  had  ever 
elected,  in  writing,  to  retain  title  to  the  technology.   Bonneville  believed  that  it  had,  but,  upon 
review,  discovered  that  it  had  omitted  a  specific  letter  indicating  its  desire  to  retain  tide.   Upon 
the  request  of  Mr.  Akbay  and  Mr.  Seeman  to  write  'a  very  simple  letter  electing  title  to  the 
technology  so  that  we  could  get  this  all  taken  care  of,*  Bonneville  wrote  its  January  25,  1994 
letter  (Exhibit  A),  which  included  an  election  of  tide.   As  noted  above,  Bonneville  also  pointed 
out  in  that  letter  the  basis  for  Bonneville's  ownership  of  the  technology.   At  no  time  has  anyone 
from  NASA  follow  up  on  this  action  with  a  letter  asking  for  title  to  thie  inventions. 
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Protection  of  Bonneville's  Data 

The  second  issue  raised  in  the  meeting,  presumably  initiated  by  NASA  personnel  whom 
you  have  previously  interviewed,  related  to  the  FAR  clause  52.227-20,  Rights  in  Data-SBIR 
Program,  which  reads: 

SBIR  RIGHTS  NOTICE  (JUN 1987) 
These  SBIR  data  arefiinushed  with  SBIR  rights  under  Contraa  No. 

.    For  a  period  of  2  years  cfier  acceptance  of  all  items  to  be 

delivered  under  this  contract,  the  Government  agrees  to  use  these  data  for 
Government  purposes  only,  and  they  shall  not  be  disclosed  outside  the 
Government  (including  disclosure  for  procurement  purposes)  except  that,  subject 
to  the  foregoing  use  and  disclosure  prohibitions,  such  data  may  be  disclosed  for 
use  by  support  Contractors.   After  the  qforesaid  2-year  period  the  Government 
has  a  royalty-free  license  to  use.  arui  to  authorize  others  to  use  on  its  behalf, 
these  data  for  Government  purposes,  but  is  relieved  of  all  disclosure  prohibitions 
and  assumes  no  liability  for  unauthorized  use  of  these  data  by  third  parties.    This 
Notice  shall  be  affixed  to  any  reproductions  of  these  data,  in  viihole  or  in  pan. 

This  clause  was  included,  word  for  word  with  the  appropriate  contract  number,  in  Bonneville's 
Final  Report  for  the  Phase  I  contract.  You  pointed  out  this  clause  at  the  meeting  as  a  possible 
defense  for  NASA's  belief  that  the  only  confidentiality  owed  to  Bonneville  was  for  a  two-year 
period  following  the  end  of  the  Phase  I  contract. 

The  reason  that  the  above-mentioned  clause  was  included  in  the  Phase  I  Final  Report  is 
as  follows.  Bonneville  received  a  letter  dated  November  1,  1990  from  Elaine  W.  Hamner, 
contracting  Officer  for  Marshall  Space  Flight  Center.    A  copy  of  the  letter  and  an  "Enclosure 
4*  are  attached  as  Exhibit  C.   The  pertinent  statement  in  the  enclosure  is  titied  'Phase  I 
Problem  Areas,"  and  I  direct  your  attention  to  paragraph  6,  which  reads: 

'6)       If  you  intend  to  protect  data  delivered  under  this  contract  pursuant  to  clause  52.227-20, 
Rights  in  Data-SBIR  Program,  you  must  affix  the  notice  in  (d)  (1)  of  the  clause  to  the  data.' 
(Emphasis  added) 

This  clause  indicates  a  two-year  protection  period,  after  the  end  of  the  contract,  for  the 
proprietary  data  disclosed  in  the  final  report.   Bonneville  obeyed  this  directive  and  included  the 
clause  in  its  final  report. 

However,  Bonneville  was  relying  on  a  separate  clause  in  the  original  solicitation,  which 
NASA  incorporated  into  the  contact  by  reference.   This  clause  (Exhibit  D)  is  labeled  '5.5 
Rights  in  Data  Developed  under  SBIR  Contracts, '  and  contains  a  paragraph  (c)  which  obligates 
NASA  to  additional  duties  of  confidentiality  if  a  Phase  n  award  is  made.   This  paragraph  states: 
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c.         Other  than  as  required  by  (a)  above,  the  rights  in  technical  data 
including  software  developed  under  the  terms  ofanyjunding  agreement  resulting 
from  proposals  submitted  in  response  to  this  Solicitation  shall  remain  with  the 
contraaor,  except  that  the  government  shall  have  the  limited  right  to  use  such 
data  for  government  purposes  and  shall  not  release  such  data  outside  the 
government  without  permission  of  the  contractor  for  a  period  of  two  years  from 
completion  of  the  project  from  which  data  were  generated,  i.e..  after  completion 
of  Phase  11  if  the  Phase  I  project  receives  Phase  11  funding.   However,  effective  at 
the  conclusion  of  the  two  year  period,  the  government  shall  retain  a  royalty-free 
license  for  government  use  of  any  technical  data  delivered  under  an  SBIR  contract 
whether  patented  or  not,  but  (except  per  (b)  above)  is  relieved  of  all  disclosure 
prohibitions  and  assumes  no  liability  for  unauthorized  use  of  the  data  by  third 
parties.    (Emphasis  added) 

Bonneville  believes  that  this  clause  neither  conflicts  with  nor  is  superseded  by  any  other 
clause  in  the  contract.   It  clearly  states  that  NASA  envisions  a  'projea,'  as  sq)arate  A-om  a 
contract,  and  that  it  intends  to  protect  the  data  from  any  'projea'  in  a  specific  manner,  i.e.,  for 
a  two-year  period  from  the  end  of  that  'projea.' 

Based  on  the  foregoing,  Bonneville  believes  that  it  was  NASA's  duty  to  put  in  place 
certain  safeguards  that  would  allow  it  to  carry  out  its  obligations  for  the  'project*  period,  and  to 
ensure  that  the  confidentiality  was  maintained  for  the  appropriate  length  of  time.  Indeed, 
Bonneville  believes  that  NASA  must  have  such  safeguards  in  place.   Bonneville  was  told  by  Mr. 
John  Glaab,  SBIR  Program  Manager,  that  a  premature  release  of  proprietary  information  had 
never  previously  occurred.   Due  to  the  hundreds  of  SBIR  Phase  I  and  n  contracts  let  each  year, 
this  lack  of  previous  problems  would  surely  indicate  that  a  procedure  is  in  place  to  prevent  the 
premature  release  of  data.   Therefore,  the  release  of  Bonneville's  confidential  material  would 
indicate  that  a  breach  of  standard  procedures  was  the  problem,  rather  than  a  lack  of  procedures 
or  a  misunderstanding  of  NASA's  own  rules  and  regulations  by  NASA  personnel. 

A  related  point  was  raised  by  Bonneville  at  our  meeting  regarding  a  previous  contact 
with  a  representative  of  MSFC  Technology  Utilization  Office  requesting  authorization  to  release 
Phase  I  information  from  this  same  project.   This  rq>resentative  called  Bonneville,  urging 
Bonneville  to  either  write  a  "brier  for  publication  in  the  NASA  Tech  Briefs,  or  to  allow  the 
r^resentative  to  write  such  a  document.   The  gentleman  was  told  by  Bonneville  that  the 
technology  would  not  be  available  for  publication  for  several  years,  as  the  company  was  only  6 
months  into  Phase  n.   Bonneville  was  urged  to  let  him  know  as  soon  as  it  felt  comfortable 
publishing,  as  this  technology  was  very  exciting  to  him.  However,  Bc»nneville's  wishes  were 
honored  and  no  publication  occurred. 
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Bonneville  Did  Not  Threaten  a  Uwsuit 

Apparently,  Mr.  Seeman  has  raised  the  point  that  Bonneville  was  threatening  NASA  with 
a  lawsuit.    A  review  of  the  correspondence  between  NASA  and  Bonneville  will  validate  that 
Mr.  Seeman  was  the  one  preoccupied  with  the  issue  of  litigation.   Bonneville  was  simply 
interested  in  mitigating  the  damage  done  by  the  release  of  confidential  information.   While  it  is 
obvious  that,  in  speaking  of  mitigating  damage,  one  could  be  considering  a  lawsuit,  it  is  also 
Bonneville's  contention  that  Bonneville's  logical  and  expressed  interest  was  in  minimizing 
damage  so  that  they  could  avoid  the  necessity  of  a  lawsuit.     For  the  record,  in  response  to  Mr. 
Glaab's  statement  to  Mrs.  Grahn  that  a  lawsuit  was  probably  the  only  way  to  get  NASA  to  take 
the  steps  Bonneville  felt  necessary  to  mitigate  damages  (Exhibit  E,  a  letter  to  Mr.  Seeman, 
outlines  those  steps),  Mrs.  Grahn,  CEO  of  Bonneville  Scientific,  stated  tliat  a  lawsuit  was  the 
last  thing  in  the  world  that  Bonneville  would  want  to  get  into,  and  that  if  NASA  and  Bonneville 
worked  together  to  take  immediate  steps  to  control  the  damage,  then  such  action  should  not  be 
necessary. 

Mitigation  of  Damages 

It  is  necessary  to  point  out  at  this  time  that  NASA  has  not  only  refused  to  perform 
certain  actions  to  mitigate  damages,  but  has  increased  the  potential  for  damages  by  preventing 
Bonneville  from  taking  additional  remedial  measures  to  repair  the  harm  done  by  NASA.   By 
refusing  to  grant  Bonneville's  election  of  invention  title  while  also  failing  to  even  respond  in  a 
timely  and  substantive  manner  to  Bonneville's  contention  that  Bonneville  owns  the  technology, 
NASA  has  made  it  impossible  for  Bonneville  to  attempt  to  replace  the  Phase  HI  funding  lost  due 
to  NASA's  release.    There  is  no  way  for  potential  investors,  licensees,  customers  or  joint 
venturers  to  intelligently  assess  the  situation  due  to  NASA's  refusal  to  giant  title  pursuant  to  the 
invited  election  by  Bonneville,  or  to  formulate  a  reasonable  plan  of  action  for  a  prompt 
resolution  of  the  issue  due  to  NASA's  conduct.   In  short,  nobody  wishes  to  invest  in  a 
technology  to  which  Bonneville  cannot  claim  clear  title. 

The  Phase  m  funding  for  this  contract  (and  for  a  grant  from  the  Department  of  Energy), 
was  with  an  investment  group  which  felt  that  they  could  be  in  on  the  ground  floor  of  a  major 
breakthrough.   NASA's  release  of  information  has  reduced  Bonneville's  lead  time  to  market  by 
at  least  18  months,  and  made  it  possible  for  others  to  file  separate  patents  on  specific 
commercial  applications  of  this  technology  before  Bonneville  is  in  a  position  to  file  them.   It 
will  not  be  known  for  at  least  another  two  years  from  this  time,  through  the  issuance  of  any 
such  third-party  patents,  whether  and  to  what  extent  damage  has  occurred  through  this  route. 

One  way  for  Bonneville  to  address  this  problem  would  have  been  to  create  joint  ventures 
with  those  companies  having  uses  for  the  technology,  or  to  secure  venture  coital  to  accelerate 
the  development  of  commercial  products.   Howev^,  as  long  as  NASA  refuses  to  grant 
invention  title  to  Bonneville,  Bonneville  is  unable  to  approach  potential  investors. 
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The  DOE  Grant  of  Tide 

The  point  was  also  raised  that  the  patent  application  filed  by  Bonneville  is  1993  discloses 
and  claims  subject  matter  which  was  developed  under  E>epartment  of  Energy  funding.    The 
DOE  has  granted  title  to  these  inventions  without  question  or  comment,  other  than  to  thank 
Bonneville  for  requesting  title. 

If  you  require  any  further  information  during  the  course  of  your  investigation  or  in 
preparation  of  your  rqwrt,  please  do  not  hesitate  to  contact  me. 

Very  truly  yours, 


Enclosures: 
Exhibit  A-E 


cc:  Josq)hine  M.  Grahn  (w/enclosures) 


C:M»M\DILLLT«<BV  J  OUlim 


V         Joslroh  A.  Walkowski 


^ 
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January  25,  1994 


Mr.  Ismail  Akbay,  Chief  /  ATOl 
Technology  Utilization  Office 
George  C.  Marshall  Space  Fliglit  Center 
MSFC,  AL   35812 

RE:      SBIR  Phase  I  Contract  NAS8-389I4  and  Continuation  to  SBIR  Phase  II  Contract  No. 
NAS8-39362 

Dear  Mr.  Akbay: 

Pursuant  to  your  telephone  request  today  and  regarding  the  above-referenced  NASA 
Contract  NAS8-389I4  (the  "Contract"),  Bonneville  Scientific,  Inc.  ("Contractor")  hereby 
formally  elects,  pursuant  to  Section  G.2  (c)(2)  to  retain  title  to  all  invention(s)  made 
tliereunder  (the  "Inventions")  and  previously  disclosed  to  NASA  pursuant  to  Section  G.2 
(c)(1)  of  the  Contract. 

This  letter  also  constitutes  a  request  for  an  extension  of  time  under  Section  G.2  (c)(4) 
of  the  Contract  within  which  to  elect  title  to  the  Inventions,  to  the  extent  such  an  extension  is 
deemed  necessary  by  NASA  and  may  be  granted  at  NASA's  discretion. 

To  further  clarify  and  support  Contractor's  position  and  a  decision  by  NASA  tliat  title 
to  the  Inventions  should  and  indeed  does  reside  in  Contractor  under  the  present 
circumstances,  we  offer  tlie  following  for  your  consideration: 

(1)  Pursuant  to  Section  G.2  (c)(3)  of  tlie  Contract,  Contractor  caused  United  States 
patent  application  to  be  filed  in  a  timely  manner  on  tlie  Inventions  in  the  name  of  Allen  R. 
Grahn,  the  application  being  assigned  to  Contractor.    Tlie  application  includes  all  required 
notices  under  Section  G.2  (0(4)  regarding  llie  Goveniinent's  rights  in  same.    The  application 
filing  tlms  constitutes  de  facto  election  of  title  in  the  Inventions  by  Contractor; 

(2)  NASA  has  not  requested  title  pursuant  to  Section  G.2  (d)(1)  of  the  Contract 
within  60  days  of  knowledge  of  any  possible  lack  of  action  on  the  part  of  Contractor  to 
formally  elect  title  to  the  Inventions  pursuant  to  Section  G.2  (c)(2),  subsequent  to  disclosure 
by  Contractor  to  NASA  in  August  of  1991.   Tlius,  by  the  terms  of  the  Contract,  title  to  the 
Inventions  is  believed  to  already  reside  in  Contractor  due  to  NASA's  lack  of  a  prior  request 
for  same  witliin  tlie  required  time  period; 
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(3)  Under  Section  G.2  (<i)(2).  title  to  the  Inventions  in  the  United  States  must,  by 
implication,  reside  in  Contractor  due  to  Contractor's  filing  of  the  above-referenced  patent 
application; 

(4)  While  not  involving  patent  rights  per  se.  Contractor  lias  previously  acted  under 
Hie  provisions  of  Seclion  1.25,  RIGHTS  IN  DATA -SBIR  PROGRAM  and  specifically 
Section  1.25  (d)  in  providing  SUIR  RIGHTS  NOIICCS  to  NASA  regarding  data,  some  of 
which  (the  Invenliuns)  is  now  the  subject  of  the  above- referenced  patent  application.    Such 
notices  support  Contractor's  election  of  title  to  the  Inventions,  and  constitute  clear,  albeit 
perhaps  informal,  notice  to  NASA.    Section  G.2  (c)(2)  only  requires  an  election  of  title  to  be 
"in  writing",  and  the  SBIR  RIGHTS  NOTICES  unquestionably  comply  witli  Uiat  provision. 

We  appreciate  NASA's  willingness  to  resolve  this  difference  in  perception  of  the 
Contract  provisions  in  a  friendly,  informal  manrter,  and  look  forward  to  working  together 
witli  NASA  in  the  future. 

Sincerely, 

BONNEVILLE  SCIENTIFIC,  INC. 


■'.^.- 


Josepliine  M.  Grahn 
CEO 


JMG:arb 
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^HP  .MTir»p  HAIL  CONFIMnON 

Jerry   L.    Seemann,    Esq.  '"'"*"  UWIrtllUH 

Patent  Attorney 

National  Aeronautics  and 

Space  Administration 

George  C.  Marshall  Space  Flight  Center 

Marshall  Space  Flight  Center,  AL  35812 

Re:   Bonneville  Scientific  Invention  Entitled 
"Self-Contained  Miniature  Dexterous  Hand" 
NASA  Case  No.  MFS-26198 
NASA  Contract  NAS8-38914 

Dear  Mr.  Seemann: 

I  am  writing  on  behalf  of  Bonneville  Scientific,  Inc.  to 
request  that  you  reconsider  the  position  stated  in  your  letters 
dated  January  26,  February  9,  April  1,  and  April  14,  1994, 
concerning  Bonneville  Scientific 's  election  to  retain  title  to  the 
above-identified  invention.   The  relevant  facts  compel  a  decision 
that  Bonneville  Scientific  may  retain  title  to  the  invention  and 
patent  rights. 

I.   FAQTUAIv  Pftcycpouf^p 

Bonneville  Scientific  is  a  small  business  contractor  under 
the  above-referenced  SBIR  contract  awarded  by  NASA.   The  invention 
was  reported  to  NASA  by  Bonneville  Scientific  by  a  written 
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invention  disclosure  dated  August  31,  1991,  and  NASA  has 
acKnowledged  receipt  of  this  disclosure  on  September  6,  1991.   A 
U.S.  patent  application  covering  the  invention  was  filed  within 
the  period  specified  in  the  contract,  incorporating  notices  of  the 
Government's  rights  as  required  under  the  contract. 

Through  an  inadvertent  oversight,  Bonneville  Scientific  did 
not  submit  to  NASA  an  express  written  election  to  retain  title  to 
the  invention  within  the  two  year  period  following  the  initial 
disclosure  of  the  invention  to  NASA,  as  specified  in  Paragraph 
(c)(2)  of  the  Patent  Rights  clause  of  the  contract.   Bonneville 
Scientific's  written  election  to  take  title  was  submitted  to  NASA 
on  January  25,  1994. 

Acting  in  response  to  a  specific  NASA  request  and  in 
accordance  with  Paragraph  (c)(4)  of  the  Patent  Rights  clause, 
concurrently  with  the  submission  of  its  written  election  to  take 
title,  Bonneville  Scientific  also  requested  an  extension  of  the 
time  specified  in  the  contract  for  subr^itting  such  an  election. 
Paragraph  (c)(4)  reads  as  follows: 

Requests  for  extension  of  the  time  for 
disclosure,  election,  and  filing  under  .  .  .  this 
clause  may,  at  the  discretion  of  the  agency,  be 
granted. 

In  response  to  Bonneville  Scientific 's  request,  Mr.  Jerry  L. 
Seeman,  NASA  Patent  Attorney,  informed  Bonneville  Scientific  by 
letter  dated  January  26,  1994  that  "[NASA]  will  grant  Bonneville 
Scientific 's  request  for  an  extension  of  time  within  which  to 
elect  title  to  the  invention  and  accept  the  election  of  title 
dated  January  25,  1994"  provided  Bonneville  Scientific  "is  willing 
to  accept  the  above  proposal  as  a  complete  resolution  of  this 
matter  [referring  to  NASA's  wholly  unwarranted  demand  for  em 
unconditional  release  from  any  liability  pertaining : to  certain 
unrelated  SBIR  data  rights  and  trade  secret  issues].** 

Following  continued  discussions  between  the  parties,  NASA 
advised  Bonneville  Scientific,  by  Mr.  Seemann's  letter  dated 
April  14,  1994,  that  "Bonneville's  request  for  an  extension  of 
time  is  hereby  denied." 

The  Government,  on  the  other  hand,  did  not  satisfy  the 
contractually-mandated  precondition  to  asserting  any  Government 
ownership  of  the  invention.   More  particularly,  Paragraph  (d)  of 
the  Patent  Rights  clause  is  entitled  "Conditions  when  the 
Government  may  obtain  title."  Paragraph  (d)(1)  specifies  certain 
conditions  which,  if  satisfied,  would  permit  the  Government  to 
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obtain  title  to  so-called  "subject  inventions."   Paragraph  (d)(1) 
reads  as  follows  (emphasis  added): 

The  Contractor  will  convey  to  the  Federal  agency, 
upon  written  request,  title  to  any  subject 
invention — (1)  If  the  Contractor  fails  to  disclose 
or  elect  title  to  the  subject  invention  within  the 
times  specified  in  paragraph  (c)  of  this  clause, 
.  .  , ;  provided,  that  the  agency  may  only  request 
title  within  60  davs  after  learning  of  the  failure 
of  the  Contractor  to  disclose  or  elect  within  the 
specified  times. 

As  noted  above,  on  January  25,  1994,  NASA  learned  of 
Bonneville  Scientific's  failure  to  elect  title  within  the  time 
specified  in  the  Patent  Rights  clause.   During  the  following  60 
day  period,  NASA  did  not  request  Bonneville  Scientific  to  convey 
to  the  Government  title  to  the  invention.   Moreover,  NASA's  claim 
in  its  letter  of  April  14,  1994,  that  it  advised  Bonneville 
Scientific  of  its  "intention  to  retain  title"  as  of  January  25, 
1994  is  plainly  contrary  to  the  record.   As  noted  above,  NASA's 
January  25,  1994  letter  to  Bonneville  Scientific  stated  just  the 
opposite:   "[NASA]  will  grant  Bonneville  Scientific's  request 
.  .  .  and  accept  the  [Bonneville  Scientific]  election  of  title 
dated  January  25,  1994"  provided  Bonneville  Scientific  "is  willing 
to  accept  the  above  proposal  as  a  complete  resolution  of  this 
matter . " 

At  no  time  during  the  60  days  following  January  25,  1994,  did 
NASA  request  title  to  the  invention.   Consequently,  the  "only" 
period  within  which  the  Government  was  permitted  to  request 
conveyance  of  title  under  the  Patent  Rights  clause  having  expired 
without  any  such  request,  Bonneville  Scientific  is  entitled  to 
retain  title  to  the  invention,  irrespective  of  any  refusal  by  NASA 
to  extend  the  time  for  filing  an  election  of  title  under  paragraph 
(c)(2)  of  the  Patent  Rights  clause."    ■ 

II.   DISCUSSION 

U.S.  Government  policies  concerning  the  allocation  of  rights 
in  inventions  made  by  small  businesses,  such  as  Bonneville 
Scientific,  under  Government-funded  research  contracts  clearly 
favor  the  retention  of  title  to  the  invention  by  Bonneville 
Scientific  in  this  case. 

Congress  has  mandated  a  Government-wide  policy  with  respect 
to  federally  supported  R&D  conducted  by  small  business  contractors 
as  follows: 
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It  is  the  policy  and  objective  of  the  Congress 
to  use  the  patent  system  to  promote  the  utilization 
of  inventions  arising  from  federally  supported 
research  or  development;  to  encourage  maximum 
participation  of  small  business  firms  in  federally 
supported  research  and  development  efforts;  .  .  . 
to  promote  the  commercialization  and  public 
availability  of  inventions  made  in  the  United 
States  by  United  States  industry  and  labor;  to 
ensure  that  the  Government  obtains  sufficient 
rights  in  federally  supported  inventions  to  meet 
the  needs  of  the  Government  and  protect  the  public 
against  nonuse  or  unreasonable  use  of  inventions; 
and  to  minimize  the  costs  of  administering  policies 
in  this  area.   35  U.S.C.  §  200,  et  sea-  (Chpt.  18) 

NASA  policy  with  respect  to  any  invention  made  in  the 
performance  of  NASA  research  programs  by  a  small  business  firm  is, 
thus,  governed  by  this  statutory  mandate.   See,  e.g. .  NASA 
Procurement  Regulation  18-27.372. 

Likewise,  the  stated  objectives  of  NASA's  policy  with  respect 
to  inventions  made  under  all  NASA  contracts  (large  and  small 
contractors  alike)  follow  the  same  policies  articulated  by 
Congress.   The  NASA  Procurement  Regulation  states  the  following 
policy  objectives: 

(1)  "to  use  the  patent  system  to  promote  the  utilization  of 
inventions  arising  from  federally  supported  research;" 

(2)  "to  encourage  maximum  participation  of  industry  in 
federally  funded  research  and  development  efforts;" 

(3)  "to  promote  the  conunercialization  and  public 
availability  of  inventions  made  in  the  United  States  by  United 
States  industry  and  labor;" 

(4)  "to  ensure  that  the  Government  obtains  sufficient  rights 
in  federally  supported  inventions  to  meet  the  needs  of  the 
Government  and  protect  the  public  against  nonuse  or  unreasonable 
use  of  inventions;"  and 

(5)  "to  minimize  the  cost  of  administering  policies  in  this 
area . "  Id. 

Applying  these  Congressional  and  NASA  policy  considerations 
to  the  facts  of  this  case  convincingly  demonstrates  that 
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Bonneville  Scientific's  request  for  an  extension  of  time  should  be 
granted  and  its  January  25,  1994  election  to  retain  title  to  the 
invention  should  be  accepted  by  NASA. 

First,  to  deny  Bonneville  Scientific  the  right  to  take  title 
to  the  invention  based  solely  on  an  inadvertent,  unintentional 
delay  in  notifying  NASA  of  its  election  to  retain  title  in  the 
invention  would  seriously  discourage,  rather  than  encourage, 
innovative  small  business  firms  from  participating  in  federally 
supported  R&D  efforts.   Bonneville  Scientific,  like  many  other 
SBIR  participants,  is  dedicated  to  providing  its  leading-edge 
technology  for  use  in  federally  supported  R&D  efforts.   If  a 
purely  ministerial  slip  up  such  as  this  is  going  to  be  used  by 
NASA  to  deny  Bonneville  Scientific's  statutorily  mandated  right  to 
elect  title  in  this  invention,  such  a  precedent  will  undoubtedly 
have  far-ranging  negative  consequences  for  all  federally  sponsored 
R&D  efforts.   Surely,  Bonneville  Scientific  and  other  similar 
innovative  SBIR  program  participants  will  be  deterred  in  the 
future  from  employing  their  leading-edge  technology  in  Government 
R&D  programs,  if  significant  patent  rights  can  be  so  easily  lost 
by  an  accidental  delay  in  reporting  an  election  to  take  title  to 
an  invention. 

Second,  a  denial  of  patent  rights  to  Bonneville  Scientific 
would  effectively  discourage,  rather  than  promote,  the 
commercialization  of  this  invention,  which  was  made  in  the  United 
States  by  United  States  industry  and  labor.   Without  the  period  of 
exclusivity  secured  by  patent  rights,  it  is  highly  unlikely  that 
private  industry  will  be  inclined  to  invest  the  necessary  risk 
capital  to  commercialize  this  invention.   Certainly  Bonneville 
Scientific  will  not  be  in  a  position  to  allocate  its  limited 
resources  to  the  future  commercialization  of  this  invention 
without  the  financial  incentives  that  patent  rights  can  enable 
their  owners  to  secure. 

Third,  a  denial  of  patent  rights  to  Bonneville  Scientific 
will  in  no  way  enhance  the  Government's  ability  to  meet  its 
legitimate  needs.   The  delay  in  electing  to  take  title  is  purely 
ministerial  in  nature,  and  will  have  no  effect  whatsoever  on  the 
non-exclusive  patent  license  rights  allocated  to  the  Government 
under  the  Contract.   The  contract  provisions  under  which 
Bonneville  Scientific  elected  to  take  title  to  this  invention 
incorporate  the  standard  FAR  and  NASA-mandated  clauses  that  fully 
ensure  that  the  Government  will  obtain  sufficient  rights  to  meet 
its  needs  while  protecting  the  public  against  nonuse  or 
unreasonable  use  of  the  inventions  in  accordance  with  the 
statutory  mandate. 
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Fourth,  a  denial  of  patent  rights  to  Bonneville  Scientific 
under  the  facts  of  this  case  would  seriously  undermine  the 
Congressional  objective  of  miniinizing  the  costs  of  administering 
Governmental  policies  in  this  area.   Such  a  decision  in  this  case, 
as  in  any  future  case  involving  a  significant  invention,  will 
inevitably  lead  to  an  appeal  being  taken  under  the  Contract 
Disputes  Act  to  either  the  Court  of  Federal  Claims  or  the  Board  of 
Appeals.   This  will  result  in  substantially  increasing  the  costs 
of  administering  NASA's  patent  policies  and  contract  clauses. 

Turning  to  a  separate  point,  the  unambiguous  language  of 
paragraph  (d)(1)  of  the  Patent  Rights  clause  provides  an 
independent  basis  for  concluding  that  Bonneville  Scientific  is 
entitled  to  retain  title  to  the  invention,  irrespective  of  any 
final  refusal  by  NASA  to  extend  the  time  for  filing  an  election  of 
title  under  paragraph  (c)(2).   The  basis  for  this  is  that  NASA 
failed  to  comply  with  the  clear  mandate  of  paragraph  (d)(1),  which 
states  the  conditions  under  which  the  Contractor  must  convey  title 
to  the  Federal  agency.   According  to  those  conditions,  the  agency 
"may  only  request  title  within  60  days  after  learning  of  the 
failure  of  the  Contractor  to  .  .  .  elect  within  the  specified 
times."   In  this  case,  during  the  relevant  60  day  period,  NASA  did 
not  provide  Bonneville  Scientific  any  written  request  to  convey 
title  to  the  invention  to  NASA.   NASA's  failure  to  provide  any 
such  written  request  within  the  mandated  period  serves  as  an 
absolute  bar  to  any  subsequent  attempt  by  NASA  to  force  Bonneville 
Scientific  to  convey  title  to  the  invention  to  the  Government. 
Thus,  Bonneville  Scientific  is  entitled  to  retain  title  to  the 
invention  wholly  irrespective  of  any  final  refusal  by  NASA  to 
extend  the  time  period  for  election  specified  under  paragraph 
(c)(2)  of  the  Patent  Rights  clause. 

Finally,  we  need  not  belabor  the  obvious  Impropriety  of  any 
attempt  by  NASA  to  condition  its  approval  of  Bonneville 
Scientific's  retention  of  title  to  the  invention  on  its  release  of 
NASA  from  any  potential  liability  for  Its  unauthorized  disclosure 
of  Bonneville  Scientific's  proprietary  and  confidential 
information.   The  controlling  policies  enunciated  by  Congress  and 
NASA,  as  discussed  above,  do  not  permit  any  such  "horse  trading." 

III.  CONCLUSION 

For  all  of  the  reasons  stated  above,  Bonneville  Scientific 
requests  that,  pursuant  to  paragraph  (c)(4)  of  the  Patent  Rights 
clause,  NASA  grant  an  extension  of  time  for  filing  Bonneville 
Scientific's  election  to  take  title  In  the  Invention  and  confirm 
NASA's  acceptance  of  Bonneville  Scientific's  January  25,  1994 
election  to  retain  title  In  the  invention  and  all  patent  rights. 
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Irrespective  of  NASA's  decision  on  this  request,  it  is  Bonneville 
Scientific 's  position  that,  for  the  reasons  stated  herein,  NASA 
has  no  contractual  right  or  authority  to  seek  a  conveyance  of 
title  to  the  Invention  to  the  Government. 

We  ask  that  Bonneville  Scientific,  through  its  undersigned 
counsel,  be  afforded  the  opportunity  to  discuss  this  request  with 
you  at  your  earliest  convenience. 

Very  truly  yours, 

FINNEGAN,  HENDERSON,  FARABOW, 
ETT  & 


Chonas  W. 

Counsel  for 

Bonneville  Scientific,  Inc. 


TWW/sch 

cc:   Mrs.  Josephine  M.  Grahn 
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EXfflBIT  C 


NatkMial  Aeronautics  and 
Space  Administration 

Qeoiga  C  Marahall  Space  night  Center 

Marahall  Space  Flight  Center,  Alabama  35812 
AC(20S)544-2121 


BONNEVILLE  SCIENTIFIC  INC 
ATTN  JOSEPHINE  M  GRAHN 
918  EAST  900  SOUTH 
SALT  LAKE  CITV  UT   84105 


rWNSA 


Subject:  SBIR  90-1,  Phase  I  Negotiation  Process 

The  Studies  Group  of  the  Marshall  Space  Flight  Center  Procurement 
Office  will  be  working  closely  with  you  over  the  next  several 
weeks  in  factfinding  sessions  and  negotiations  to  meet  the 
January  16,  1991,  cutoff  date  for  award  of  the  SBIR  90-1,  Phase  I 
contracts.   Because  the  following  compressed  schedule  ic 
necessary  to  meet  the  Congressionally-set  deadline,  we  have  set 
interim  milestones  for  receipt  of  information  to  progress  toward 
that  goal. 

NOVEMBER  15 

DD  Form  1419 (s)  submitted  to  MSEC  Contracting  Officer  (only 
required  if  equipment  purchases  are  requested  for  centrally 
reportable  equipment  with  an  acquisition  cost  of  $1,000  or  more). 
Be  sure  to  give  a  complete  description  with  manufacturer's  part 
numbers,  stock  and  model  numbers.   Include  estimated  cost, 
intended  use,  date  required  and  signature  of  contractor  official. 

^   Breakdown  of  all  proposed  cost,  including: 
n-''         1)   Travel  -  number  and  length  of  trips,  number  of  people, 
departure  and  destination  points,  airfare,  per  diem,  etc.; 

^       2)      Equipment  and  materials  -  published  price  list  or  copies 
of  quotations; 

fi.ul     3)   List  of  all  proposed  subcontracts  -  names,  addresses, 
and  amounts; 

4)  Indirect  Rate  -  pools  which  make  up  overhead  and  G&A 
expense  if  you  do  not  have  a  previously  approved  rate; 

5)  Labor  Rates  -  rates  can  be  supported  by  a  recent 
Government  audit  or  by  furnishing  copies  of  time  cards. 

Identify  any  requested  Government-furnished  property  or 
facilities  or  computer  time. 
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NOVEMBER  22 

Completed  Representations  and  Certifications  received  in  the 
MSFC  Procurement  Office. 

Model  contract  reviewed  by  contractor  and  any  clarifications 
discussed  with  the  MSFC  contract  specialist  listed  below. 

DECEMBER  16 

Negotiations  completed. 

DECEMBER  19 

Contract  mailed  to  contractor  for  signature. 

JANUARY  4 

Three  (3)  copies  of  the  contract,  signed  by  the  contractor, 
received  in  the  MSFC  Procurement  Office. 


Contract  executed  by  contracting  officer  and  mailed  to 
contractor. 

Enclosed  is  a  copy  of  the  Representations  and  Certifications 
which  you  will  need  to  complete  and  return  per  the  milestone 
chart.   If  you  proposed  to  purchase  any  property  item  costing 
$1,000  or  more,  the  enclosed  Form  DD  1419  should  be  filled  out 
and  returned  immediately  so  the  Government  can  screen  its 
existing  inventory  to  determine  whether  it  can  provide  the 
property  or  will  give  its  permission  to  purchase  it  with  contract 
funds.   This  packet  of  information  also  contains  a  "model" 
contract  so  you  can  begin  to  familiarize  yourself  with  the 
contract  clauses  and  terminology.   Additional  clauses  may  be 
added  during  negotiations.   The  last  enclosure  is  an  information 
sheet  of  problem  areas  we  at  MSFC  have  encountered  in  the  past. 
Perhaps  you  can  benefit  from  the  experience  of  others  during  the 
negotiation  process  and  performance  of  any  contract  which  results 
from  it. 
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Your  cooperation  in  helping  to  achieve  the  above  milestones  is 
solicited.   If  you  have  any  questions,  please  contact  the 
undersigned  at  205-544-0308,  or  the  contract  specialist  assigned 
to  this  action,  AP29-M/Vickie  Ivey,  205-544-0311. 


Elaine  W.  Hanner 
Contracting  Officer 


4  Enclosures 
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Enclosure  4 

MSFC  procurement  personnel  have  identified  several  recurring 
problem  areas  with  SBIR  contracts.   We  would  like  to  pass  these 
along  to  you  in  an  effort  to  make  your  Phase  I  negotiations  and 
period  of  performance  go  as  smoothly  as  possible  and  to  assist 
you  in  your  preparations  for  the  Phase  II  submittal. 

PHASE  I  PROBLEM  AREAS: 

1)  Contractors  must  provide  detailed  breakdown  of  all  elements 
of  cost,  including  material,  equipment,  and  indirect  costs,  to 
permit  adequate  cost  analysis  by  the  Government.   If  you  have 
been  awarded  any  Government  contracts,  especially  SBIR  contracts, 
please  provide  a  list  of  the  contract  number,  contracting 
officer's  name  and  telephone  number,  and  an  abstract  of  the  work 
so  we  can  verify  negotiated  rates.   The  contracting  officer  must 
determine  that  the  proposed  cost  is  fair  and  reasonable  prior  to 
making  an  award. 

2)  The  Form  1419  must  be  submitted  to  the  Government  prior  to 
purchase  of  any  property  item  costing  $1,000  or  more,  and  the 
Form  13  4  2  must  be  submitted  when  equipment  is  purchased  or 
received  as  Government  Furnished  Equipment  (GFE) .   Equipment 
screening  takes  time  and  can  delay  the  award  of  a  contract  if  it 
is  not  begun  as  soon  as  possible  after  notification  of  selection 
for  negotiations.   Equipment  must  be  returned  at  the  end  of  the 
contract  regardless  of  the  method  of  acquiring  it. 

3)  Please  read  the  "model"  contract  in  its  entirety  before 
negotiations  begin  so  you  and  the  negotiator  can  discuss  any 
questions  you  may  have.   This  will  facilitate  the  process  of 
negotiating  and  awarding  your  contract.   When  you  receive  the 
actual  contract  which  has  been  adapted  for  what  was  agreed  upon 
during  negotiations,  be  sure  to  read  it  carefully  before  signing 
the  three  copies  to  return  for  the  contracting  officer's 
signature.   Become  familiar  with  contract  clauses  and  contract 
terminology. 

4)  After  contract  award,  you  will  receive  a  copy  of  the 
Contracting  Officer's  Technical  Representative  (COTR) 
Appointment.   Please  note  that  this  appointment  does  not  delegate 
to  or  in  any  sense  authorize  the  COTR  to  change  the  contract  in 
any  manner,  including  technical  direction  of  the  Statement  of 
Work.   Any  changes  must  be  approved  in  writing  by  the  Contracting 
Officer. 

5)  Note  that  Article  H.4  of  the  contract  requires  that  all 
reports,  publications  and  visual  presentations  use  the 
International  System  of  Units. 

6)  If  you  intend  to  protect  data  delivered  under  this  contract 
pursuant  to  clause  52.227-20,  Rights  in  Data — SBIR  Program,  you 
must  affix  the  notice  in  (d) (1)  of  the  clause  to  the  data. 
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7)  It  is  imperative  that  Phase  I  be  sufficiently  complete  to 
allow  submission  of  summary  results  in  the  Phase  II  proposal. 
The  period  of  performance  for  a  Phase  I  contract  is  6  months  of 
technical  effort  and  1  month  for  report  preparation  and 
submittal.  Vou  may  find  it  helpful  to  set  milestones  for  your 
Phase  I  effort,  knowing  your  work  will  overlap  writing  a  proposal 
for  the  Phase  II  effort. 

8)  Please  note  that  final  payment  cannot  be  accomplished  prior 
to  submission  of  the  following  reports: 

Final  Technical  Report 
Final  Patent  Rights  Report 
Final  Property  Report 

9)  The  Final  Patent  Report  must  state  that  it  is  the  final 
report  and  address  whether  or  not  there  were  any  subcontractors. 
You  must  include  this  information  in  a  transmittal  letter  with 
the  NASA  Form  666A  which  will  be  forwarded  at  contract 
completion. 

PHASE  II  PROBLEM  AREAS: 

1)  The  Request  for  Proposal  for  the  Phase  II  contains  the  NASA 
FAR  Supplement  Clause  18-52.215-73,  Late  Submissions, 
Modifications,  and  Withdrawals  of  Proposal,  which  allows  the 
project  office  to  accept  late  proposals  if,  in  the  selection 
official's  judgment,  it  is  in  the  Government's  best  interest. 
However,  the  regulations  are  very  specific  that  for  it  to  be  in 
the  Government's  best  interest  to  consider  a  proposal,  there  roust 
be  a  probability  of  a  significant  reduction  in  cost  to  the 
Government  and  there  must  be  significant  technical  advantages,  as 
compared  with  proposals  previously  received. 

2)  If  a  contractor's  accounting  system  is  not  adequate  for 
accruing  cost,  the  Defense  Contract  Audit  Agency  (DCAA)  cannot 
approve  rates,  and  billings  cannot  be  authorized.   Your 
accountant  can  advise  you  on  this,  or  you  may  locate  various 
commercial  software  programs  which  provide  assistance  in  setting 
up  and  maintaining  an  adequate  system. 

3)  Proposal  cost  must  be  sufficiently  detailed,  with  all 
elements  of  cost  itemized,  to  allow  the  proposed  overhead  rate  to 
be  substantiated  by  DCAA.   Negotiations  cannot  commence  until  we 
have  the  DCAA  audit  report  of  your  proposal. 
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EXfflBIT  D 
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5.3  Paymenl  Schedule 

Payments  on  Phase  I  contracts  may  be 
invoiced  as  follows:  one-third  at  the  time  of 
award,  one-third  at  project  raid-point  after 
award,  and  the  remainder  upon  acceptance  of 
the  finai  report  by  NASA.  Payments  will  be 
made  30  days  after  receipt  of  valid  invoices. 

5.4  Treatment   and   Protection   of   Proposal 
Information 

a.  Froprieiary  Information.  It  is  NASA 
policy  to  use  information  (data)  included  in 
proposals  for  evaluation  purposes  only  and  to 
protect  such  information  from  unauthorized 
use  or  disclosure.  While  this  policy  does  not 
require  that  the  proposal  bear  a  notice, 
protection  can  be  assured  only  to  the  extent 
"that  an  appropriate  "Notice",  set  forth  in  the 
clause  of  the  NASA.  E'^R  Supplement  at 
18-52.215-72.  Restriction  on  Use  and 
Disclosure  of  Proposal  and  Quotation 
Information  (Data),  is  applied  to  the  data 
which  constitute  trade  secrets  or  other 
information  that  is  commercial  or  financial  and 
confidential  or  privileged,  as  follows: 

"NOTICE:  No  propneiary  information 
is  included  except  in  a  Proprietary  Ad- 
dendum.   Tlie    information    (data)    on 

pages    in    the    Proprietary 

Addendum  Section  of  this  proposal 
constitute  a  trace  secret  and/or  informa- 
tion that  is  commercial  or  financial  and 
confidential  or  oriviieged.  It  is  furnished 
lo  the  Govermneai  in  confidence  with 
the  understanding  that  it  will  not,  with- 
out permission  of  the  offeror,  be  used 
or  disclosed  other  than  for  evaluation 
purposes;  provided,  however,  in  the 
event  a  contract  is  awarded  on  this 
proposal,  the  Government  may  obtain 
additional  rights  to  use  and  disclose  this 
information  (data)." 

Other  information  Nvill  be  afforded  pro- 
tection to  the  esrtent  permitted  by  law,  but 
NASA  assumes  no  liability  for  use  and  dis- 
closure of  information  to  which  the  "Notice" 
has  not  been  appropriately  applied. 

The  offerer  should  also  note  that  the 
above  notice  is  printed  on  the  proposal  cover 
page  to  alert  NASA  to  the  presence  of  a 
"Proprietary  Addendum"  if  one  is  included. 
Proposals  containing  any  otiier  information 
marked  as  proprietary  will  not  be  evaluated. 


b.  Non-NASA  Reviewers.  In  addition  to 
Government  personnel,  NASA,  at  its  discre- 
tion and  in  accordance  with  18-15.413-2  of  the 
NASA  FAR  Supplement,  may  utilize  scientists 
and  engineers  from  outside  the  government 
in  the  proposal  re'.'iew  process.  Any  decision 
to  obtain  outside  evaluation  shall  take  into 
consideration  requirements  for  the  avoidance 
of  organizational  or  personal  conflicts  of 
interest  and  the  competitive  relationship,  if 
any,  between  the  prospective  contractor  or 
subcontractor(s)  and  the  prospective  outside 
evaluator.  Any  such  evaluation  will  be  under 
agreement  with  the  evaluator  that  the 
information  (data)  contained  in  the  proposal 
will  be  used  only  for  evaluation  purposes  and 
will  not  be  further  disclosed. 

c.  Release  of  Proposal  information.  By 
submission  of  a  proposal,  the  offeror  agrees 
to  permit  the  government  to  disclose  publicly 
the  information  contained  in  Appendixes  A 
and  B.  Other  proposal  information  (data)  is 
considered  to  be  the  property  of  the  offeror, 
and  NASA,  will  protect  it  fi^om  public 
disclosure  to  the  extent  permitted  by  law. 

It  is  NASA's  practice  to  notify  the  offeror 
of  the  proposal  before  releasing  any  informa- 
tion (data)  contained  therein  pursuant  to  a 
request  under  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and,  time  permitting,  to 
consult  with  the  offeror  to  obtain  assistance  in 
determining  the  eiigibib'ty  of  the  information 
(data)  in  question  as  an  exemption  under  the 
Act. 

d.  Finai  Disposition  of  Proposals.  The 
government  retains  ownership  of  the  copies 
of  proposals  accepted  for  evaluation  and  they 
will  not  be  returned  to  the  offeror. 

Copies  of  all  proposals  evaluated  will  be 
retained  until  the  Phase  I  selection  awards 
have  been  made,  after  which  time  those  which 
were  not  selected  for  award  will  be  destroyed. 


5.5 


Rights  in  Data   Developed   Under  SBIR 
Contracts 


Rights  to  data  used  in,  or  first  produced 
under,  any  Phase  I  or  Phase  n  contract  are 
specified  in  the  clause  at  FAR  52.227-20, 
Rights  in  Data  -  SBIR  Program.  Such  clause 
provides  for  rights  consistent  with  the  follow- 
ing: 

a.    Some  data  of  a  general  nature  are  to 
be  furnished  to  NASA  without  restriction 
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(i.e.,  with  unlimited  rights)  and  may  be 
published  by  NASA.  These  data  will  nor- 
mally be  limited  to  the  project  summary 
accompanying  any  periodic  progress  reports 
and  the  final  report  required  to  be  sub- 
mitted (see  Section  5.2)  but,  in  any  event, 
the  requirement  for  them  will  be  specifi- 
cally set  forth  in  any  contract  resulting 
from  this  solicitation. 

b.  In  keeping  with  NASA's  policj-,  data 
that  constitute  trade  secrets  or  other  infor- 
mation that  is  commercial  or  financial  and 
confidential  or  privileged  and  developed  at 
private  expense  will  not  normally  be 
acquired,  but  if  acquired  wOl  be  with  "limit- 
ed rights"  or  "restricted  rights."  Such  rights 
do  no:  include  the  right  to  use  the  data  for 
manufacturing  or  reprocurement  purposes. 

c.  Other  than  as  required  by  (a)  above, 
right?  in  technical  data  including  software 
developed  under  the  terms  of  any  funding 
agreement  resulting  from  proposals  sub- 
mitted in  response  to  this  Solicitation  shall 
remain  with  the  contractor,  except  that  the 
government  shall  have  the  limited  right  to 
use  such  data  for  government  purposes  and 
shali  not  release  such  data  outside  the 
government  without  permission  of  the 
contractor  for  a  period  of  two  years  from 
completion  of  the  project  from  which  the 
data"  were  generated,  i.e..  after  completion 
of  Phase  11  if  the  Phase  1  project  receh-es 
Phase  H  funding.  However,  effective  at  the 
conclusion  of  the  two  year  period,  the  gov- 
ernment shall  retain  a  royali}-free  license 
for  government  use  of  any  technical  data 
delivered  under  an  SBIR  contract  whether 
patented  or  not,  but  (except  per  (b)  above) 
is  rehsved  of  all  disclosure  prohibitions  and 
assumes  no  liability  for  unauthorized  use  of 
the  data  by  third  parties. 

5.6    Copyrights 

Contractors  will  be  permitted  (in  accor- 
dance with  paragraph  (c)  of  the  clause  at 
FAR  52^7-20)  to  assert  or  establish  claim  to 
copyright  data  first  produced  under  a  Phase  I 
or  Phase  n  contract,  subject  to  a  paid-up, 
non-exclusive,  irrevocable,  worldwide  license 
for  governmental  purposes.  The  contractor  is 
required  to  include  an  appropriate  credit  line 
acknowledging  government  support  for  any 
works  pubOshed  under  copyrights. 


5.7    Patents 

The  contractor  will,  as  provided  in  the 
clause  at  FAR  52.227-1],  Patent  Rights  - 
Retention  by  Contractor  (Short  Form),  have 
first  option  to  retain  title  to  inventions  made 
in  the  performance  of  any  Phase  I  or  Phase  n 
contract  in  accordance  with  P.L.  96-517  (35 
U.S.C.  200,  eL  seq.).  This  option  is  subject  to 
the  reservations  and  limitations,  including  a 
nonexclusive,  royalty-free,  irrevocable  license 
in  the  Government  and  certain  march-in  rights 
to  assure  commercialization,  as  required  by  35 
U.S.C.  203  and  implementing  regulations 
thereunder. 

Whenever  an  invention  is  made  and 
reported  under  any  NASA  contract,  it  is 
NASA  policy  to  withhold  such  report  from 
disclosure  to  the  public  and  to  use  reasonable 
e£forts  to  withhold  other  information  which 
may  disclose  the  invention  (provided  that 
NASA  is  notified  of  the  information  and  the 
invention  to  which  it  relates)  for  a  reasonable 
time  to  allow  the  contractor  to  obtain  patent 
protection  as  authorized  by  35  U.S.C  205. 

5.8  Cost  Sharing 

Cost  sharing  is  permitted  for  proposals 
under  this  Program  Solicitation.  However,  cost 
sharing  is  not  required,  nor  will  it  be  a  factor 
in  oroixisal  evaluation.  NASA  limits  the 
Phase  i  award  amount  to  S50,000. 

5.9  Profit  or  Fee 

Both  Phase  I  and  Phase  n  SBIR  contracts 
may  include  a  reasonable  profit  or  fee. 

5.10  Joint  Ventures  and  Limited  Partnerships 

Both  joint  ventures  and  limited 
partnerships  are  permitted,  provided  the  entit}' 
created  qualifies  as  a  small  business  in 
accordance  with  the  definition  in  Section  2.2. 

5.11  Similar  Proposals  and  Prior  Work 


of  related  proposals  to  and 
receipt  of  related  awards  bom  other  agencies, 
intentions  to  submit  related  proposals  during 
to  1990  to  other  agencies,  and  prior  NASA 
SBIR  awards  received  by  the  offeror  must  be 
identified  in  the  Technical  Proposal  Sections 
D-10  and  D-11  as  noted  in  Section  33  of  this 
Solicitation. 


89-983  0-96-6 
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EXHIBIT  E 
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Bonneville  Scientific,  Inc. 


February  3,  1994 


Jerry  L.  Seemann,  Patent  Attorney 
George  C.  Marshall  Space  Flight  Center 
Marshall  Space  Flight  Center,  AL  35812 

Re:  Self-Contained  Miniature  Dexterous  Hand 
NASA  Case  No.  MFS-26198 
NASA  Contract  No.  NAS8-38914 

Dear  Mr.  Seemann: 

This  letter  is  an  official  request  for  you  to  take  the  following  actions  in  the  interest  of 
mitigating  damage  due  to  NASA's  publication  of  Bonneville  Scientific's  proprietary 
information  in  the  form  of  technical  support  packages  provided  to  third  parties,  which 
packages  expanded  upon  the  initial  January  1994  NASA  Tech  Briefs  publication. 

Bonneville  Scientific  requests  NASA  to  write  a  letter  to  each  of  the  seven  individuals 
to  whom  the  technical  support  packages  were  sent.  In  those  letters,  we  would  like  NASA  to 
request  the  immediate  return  of  all  materials  sent  and  to  advise  the  individuals  concerned  that 
the  materials  constitute  an  inadvertent,  erroneous  release  of  proprietary  information.  The 
package  recipients  should  also  be  instructed  to  destroy  any  copies  that  have  been  made  of  the 
package  or  of  the  information  contained  therein. 

Bonneville  Scientific  is  also  requesting  that  a  notice  be  published  in  the  next  possible 
issue  of  NASA  Tech  Briefs  stating  that  the  initial  publication  of  January  1994  was  in  error, 
advising  readers  that  the  information  contained  therein  is  proprietary,  and  that  any  requests 
for  further  information  should  be  directed  to  Josephine  Grahn  at  Bonneville  Scientific,  Inc., 
at  1849  W.  North  Temple,  BIdg.  E,  Salt  Lake  City,  UT  84106. 

I  would  appreciate  receiving  copies  of  the  letters  that  are  sent  out  as  well  as  the 
NASA  Tech  Briefs  notice  to  be  published.  Thank  you  for  your  prompt  action  on  these 
requests. 

Sincerely, 


BpNNEVILLE  SCreNTIFIC,  INC. 


Josemiine  M.  Grahn 


CEO 
JMG:arb 


1849  W  Norlh  Temple,  Bldg  E    •    Sail  Ukc  City  ,  Utah  84116    •    801-359^)402     •    Fax  801-3594)416 
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(§) 


VttnWD  STATES  DEPARTMENT  OF  COMMERCE 
FMMt  and  Tndnurti  Offlc 

ASSI8TAKT  SECRETARY  AND  COMMISSIONER  OF 
PATENTS  AND  TRADEMARKS 
DC    20231 


PAT  &  T.M.  OFFICE 

In  re  Applicahon  of:  MAILED 

OTBhn  NASA  DIRECTIVE 


Filing  Date:  August  02,  1993 

Entitled  DIRECT  DRIVE  FIELD  ACTUATOR  MOTORS 


NOV  5  0  1994 

UCENSINQ  ft  REVIEW 


The  above-named  invention  was  developed  under  NASA  contract  NASA-38914  by  Bonneville 
Scientific,  Inc.,  a  small  business  entity. 

On  September  6,  1991,  the  last  deliverable  under  the  contract  (which  included  the  invention 
ditclosure)  was  received  by  NASA 

On  January  25,  1994,  Bonneville  Scientific  fonnally  elected  to  retain  title. 

In  accordance  with  Section  30Sd  of  the  National  Aeronautics  and  Space  Act  of  19S8  (Public 
Law  568.  85th  Congress).  42  U.S.C.  2457.  NASA  filed  a  directive  writh  the  Commissioner  of 
Patents  and  Trademarks  to  issue  the  patent  on  this  application  to  the  Administration. 

The  directive  has  been  filed  following  applicants  formal  election  received  by  NASA  on  January 
25.  1994  to  take  title  under  the  provisions  of  35  USC  202    As  required  by  Section  202(cK2). 
applicant  has  failed  to  notify  the  Administration  within  the  two  year  period  after  disclosure  of 
the  subject  invention  to  the  Administration  on  September  06.  1991. 

Under  Section  305d,  if  the  applicant  believes  that  the  Administration  is  not  entitled  to  receive 
the  patent,  the  applicant  may  within  30  days  after  this  notification  of  the  directive  filed  by  the 
Administration,  request  a  hearing  before  the  Board  of  Patent  Appeals  and  Interferences. 

By  Direction  of  the  Commissioner  of  Patents  and  Trademarks 

c  c  The  National  Aeronautics  and  Space  Administration. 
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August   26,    1994 


Natkjnal  Aeronautics  and 

Sparo  Administration 

GmIq*  C.  Marchall  8paM  Flight  C«nt*r 

Mar^ll  Space  Flight  Center,  AL  35812 


Mr.  T.  H.  Tubbeslng 
Licensing  and  Review  Examiner 
Si^ecial  Laws  Administration  Group 
U.S.  Patent  and  Trademark  Office 
Wdshington,  D.C.  20231 


Title:   Self-contained  Miniature  Dexterous  Hand 
Inventor:   Allen  R.  Grahn 
Filing  Date:   August  6,  1993 

Dear  Mr.  Tubbesing: 

The  above-named  invention  was  developed  under  NASA  contract 
NASB-3e914  by  Bonneville  Scientific,  Inc.,  a  small  business. 
Consequently,  Bonneville  Scientific  had  a  contractual 
opportunity  to  elect  to  retain  title  to  this  invention  as  long 
as  the  election  was  made  within  the  requisite  2-year  period. 
Since  the  last  deliverable  under  the  contract  (which  included 
the  invention  disclosure)  was  received  by  NASA  on  September  6, 
1&91,  and  Bonneville  Scientific  formally  elected  to  retain 
title  on  January  25,  1994,  title  to  this  invention  now  resides 
with  NASA. 

In  light  of  the  above,  we  are  directing  the  Patent  and 
Tradeirark  Office  to  issue  any  patent  resulting  from  the  above 
application  to  the  United  Starep  Amftrira  an  rpnrppf»nt.*»f1  by  rhe 
ftldlniBtrator  of  the  National  Aeronautics  and  Space 
Administration. 


National  Aeronautics  and  Space  Administration 
CSeorge  C.  Marshall  Space  Flight  Center 


CCOl/Office  of  Chief  Counsel 

Marshall  Space  Flight  Center,  Alabama  35612 

Tel.   (205)  544-0026 


142 


December  15, 1994 


Ms.  Lydia  Van  Wagner  AP29 
Contracting  Officer 

George  C.  Marshall  Space  Flight  Center 
MSFC.AL  35812 


Subject:  SBIR  Phase  II  Omtract  No.  NAS8-39362  titled  "Self-Ccmtained  Miniature  Dexterous 

Hand"  and  proprietary  data  developed  therein  and  in  NASA  SBIR  Phase  I  Contract  No 
NAS8-38914  of  the  same  title. 


Dear  Ms.  Van  Wagner: 

This  letter  is  an  official  request  for  an  Extraordinary  Contractual  Action  to...  REMAINDER  OF 
SENTENCE  DELETED 

The  essential  facts  suppoling  this  request,  and  fiirther  suppOTted  by  the  enclosed  addendum  and  its 
appendices,  are  as  follows. 

The  subject  contract  is  a  follow-on  contract  preceded  by  perfcvmance  under  NASA  Contract  No. 
NAS8-38914  (SBIR  Phase  I).  NASA  Contract  No  NAS8-38914  (SBIR  Phase  I)  was  awarded  in  conjunction 
with  NASA  Sobcitaticm  No.  SBIR  90- 1 ,  closing  date  1 6  July  1 990.  This  solicitation  states  in  the  pertinent 
part  of  Scctiwi  5.5  Ri^  in  Data  Dcvelc^jed  Under  SBIR  Contracts,  paragraph  (c),  that: 

"...rights  in  technical  data  including  software  developed  under  the  terms  of  any  funding 
agreement  resulting  frran  proposals  submitted  in  response  to  this  SoliciUtion  shall  remain 
with  the  contractor,  except  that  the  government  shall  have  the  limited  right  to  use  such  data 
for  government  purposes  and  shall  not  release  such  data  outside  the  government  without 
permission  of  the  contractor  for  a  period  of  two  years  from  completion  of  the  project  from 
which  the  data  were  generated,  i.e .  after  completion  of  Phase  IT  if  the  Phase  I  project 
receives  Phase  II  funding   However,  effective  at  the  conclusion  of  the  two  year  period,  the 
government  shall  retain  a  royalty-free  Ucensc  for  government  use  of  any  technical  data 
deUvered  under  an  SBIR  contract  whether  patented  or  not..."  (emphasis  added)  (Appendix  1) 

The  subject  Contract  No.  NAS8-39362  (SBIR  Phase  U)  was  awarded  on  1  September  1992  with  a 
final  scheduled  completion  date  of  1  September  1994.  NASA  was  therefore  prohibited  to  disclose  any 
proprietary  data,  dehvered  by  Bonneville  Scientific,  Inc.  (BSI)  to  NASA  in  fiilfilknent  of  contract 
requirranents,  prior  to  1  September  19%. 

The  January  1994  issue  of  the  NASA  publication  "NASA  Tech  Briefs"  included  an  article  entitled 
"Piezoelectric  Motor  in  Robotic  Finger  Joint"  (pag^  57  -  58)  (Appendix  1).  This  article  contained  BSI 
proprietary  data  deUvercd  to  NASA  in  fiilfilhnent  of  the  requirements  of  NASA  Contract  NAS8-38914 
(SBIR  Phase  I)    This  unauthorized  pubUcation  of  BSI  proprietary  daU  was  in  direct  violation  of  the 
solicitation  NASA  No.  SBIR  90-1,  specifically  Section  5.5c  as  directly  quoted  above   NASA's  attorney 
concurred  with  the  facts  stated  in  the  above  paragraph  by  way  of  a  letter  dated  26  January  1 994  (Appendix 
1). 

BSI's  CEO,  Mrs.  Josephine  Grahn,  notified  Mr.  Ismael  Akbay,  Chief.  Technology  Utilization  Office 
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at  NASA,  Marshall,  of  the  unauthorized  publication  of  BSTs  proprietary  data  <»  24  January  1 994.  NASA's 
immediate  reaction  was  to  search  it's  records  to  determine  if  BSI  had  made  any  errors  in  the  contracts 
administration  process.  NASA  determined  that  BSI  had  neglected  to  officially  elect  to  retain  title  to  the 
subject  proprietary  data  within  the  contractually  required  time  period  A  NASA  attorney  informed  Mrs. 
Grahn  of  this  ovcrsi^t  by  way  of  a  telephone  conversabon  on  25  January  1 994   Ehiring  that  same  telephone 
COTversatJcm,  NASA's  attomej'  directed  Mrs.  Grahn  to  send  a  letter  electing  retenticHi  of  title  by  BSI    BSI 
promptl>'  compUed  by  way  of  a  BSI  letter  dated  25  January  1994  (Appendix  1).  In  the  same  letter,  BSI 
informed  NASA  that  a  United  States  Patent  Application  covering  this  pn^rietary  data  had  been  filed  in  a 
timely  manner.  This  25  January  1994  letter  properly  elected  retention  of  title  by  BSI.  As  of  25  March  1994, 
BSI  owned  clear  title  to  the  subject  proprietary  data,  pursuant  to  the  requirements  of  the  Federal  Acquisition 
Regulation  (FAR)  Clause  52-227-1 1,  paragraph  (d)  (1)  incorporated  in  NASA  Contract  No.  NAS8-38914, 
which  states: 

"  52  227- 1 1  PATENT  RIGHTS  -  RETENTION  BY  THE  CONTRACTOR  (SHORT 
FORM)  (JUN  1989)  -  AS  MODIFIED  BY  NASA  FAR  SUPPLEMENT 
18-52.227.11 

(d)  Conditions  when  the  Goveniment  may  obtain  title.  The  Contractor  will  convey  to  the 
Federal  agoicy,  upwi  written  request  title  to  any  subject  invention  - 

( 1 )  If  the  Contractor  fails  to  disclose  or  elect  title  to  the  subject  invention  within  the 
times  specified  in  paragraph  (c)  of  this  clause,  or  elects  not  to  retain  title:  provided,  that  the 
agency  may  only  request  title  within  60  days  after  leammg  of  the  failure  of  the  Cwitractor  to 
disclose  or  elect  within  the  specified  tiroes.  "  (emphasis  added)  (Appendix  1) 

TWO  PARAGRAPHS  DELETED 

On  2  August  1 994  Notice  of  Allowance  was  received  fi^ran  the  United  States  Patent  Office  on  the 
patent  claims  for  the  patent  which  encompassed  the  subject  proprietary  data  (along  with  additional 
proprietary  data  from  other  research  efforts  of  BSI).  The  patent  would  thus  be  issued  upon  payment  of  the 
routine  patent  issue  fees.    SENTENCE  DELETED 

SEVERAL  PARAGRAPHS  DELETED 

If  there  are  any  questions  regarding  the  contoits  of  this  letter,  please  do  not  hesitate  to  contact  the 
undersigned.  We  appreciate  your  assistance  in  this  matter. 


Sincerely, 

BONNEVILLE  SCIENTIFIC.  INC. 


Josqrfiiiie  M.  Grahn 
CEO 
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National  Aeronautics  and 

Space  Administration 

George  C.  Marshall  Space  Right  Center 

Marshall  Space  Flight  Center,  AL  35812 


^^^ 


December  30,  1994 


Ms.  Josephine  M.  Grahn,  CEO 
Bonneville  Scientific,  Inc. 
1849  W.  North  Temple,  Bldg.  E 
Salt  Lake  City,  Utah  84116 


Self-contained  Miniature  Dexterous  Hand 
NASA  Case  No.  MPS  26198 
NASA  Contract  NA£o  -8914 


Dear  Ms .  Grahn : 

In  accordance  with  our  telephone  conversation  this  morning  with 
Mr.  Joseph  A.  Walkowski,  NASA  is  hereby  granting  Bonneville's 
request  for  an  extension  of  time  within  which  to  elect  title  to 
the  above-named  invention.   In  addition,  NASA  is  acknowledging 
Bonneville's  election  of  title  to  the  above-named  invention. 
Consequently,  we  will  be  forwarding  a  confirmatory  license  for 
execution  by  Bonneville  in  the  near  future. 

Tn  light  of  the  above,  NASA  will  withdraw  the  action  initiated 
in  the  Patent  and  Trademark  Office. 


Sincerely, 
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^^^^Q 


National  Aeronautics  and 
Space  Administration 
Headquart«nt 
Waahlngion,  DC  20546-0CX)1 


Office  of  Inspector  General 


The  Honorable  Orrin  o.  Hate 
United  States  Senate 
Washington,  DC   20510-4402 


Dear  Senator  Hatch: 

By  letter  dated  June  30,  1994,  I  acknowledged  receipt  of  your 
letter  dated  June  21,  1994,  on  behalf  of  Bonneville  Scientific, 
Incorporated  (BSD,  Salt  Lake  City,  Utah,  and  advised  you  that 
my  office  had  initiated  an  inquiry  in  the  matter.   By  letter 
dared  December  15,  1994,  I  advised  you  that  I  had  referred  your 
reqvjfaBt  of  December  8,  1994,  that  I  withdraw  the  directive 
regarding  a  patent  application  by  NASA  concerning  technology 
allegedly  developed  by  Bonneville,  to  the  Office  of  the  General 
counsel , 

Our  office  has  now  completed  the  investigation  of  this  matter. 
At  your  request,  the  investigation  addressed  the  following: 

1.  What  wos  NASA'S  basis  for  refusing  t©  accept  BSI's 
Election  of  Title? 

2.  What  harm  did  BSI  suffer  because  of  NASA's  publication 
of  a  BSI  report  in  the  NASA  Tech  Bri**a? 

3.  what  remedial  action  has  NASA  taken  to  minimize  the 
adverse  impact  on  BSI  caused  by  the  publication  of  the 
report?  and, 

4.  Did  NASA's  HcLlons  in  this  matter  jrun  counter  to  the 
agency's  objectives  of  stimulating  technological 
innovation  in  the  private  sector  and  increase  commercial 
application  of  research  through  the  Small  Business 
Innovation  Research  (SBIR)  program? 
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Th«  resales  of  our  Investigation  are  as  follows: 


l!     What  vas  HA3A'a   ba«i«  for  vmiuting  to  acempt  BSX'b  Slmetioa 
of  Titlaf 

NASA  published  an  August  21,  1991,  BSI  report  in  the  January 
1994  issue  of  HXSA  TecJi  Briefs.  The  report  was  submitted  by 
SSI  to  the  agency  according  to  tHo  provisions  of  an  SBIR  Phase 

I  contract. 

NASA  has  taken  the  position  chat  It  exarciBed  its  righc  to  tho 

patent  for  the  robotic  hand  technology  developed  by  BSI  because 

BSI  did  not  do  oo  within  the  two  year  period  following  the 
report.   BSI  disputes  the  identification  of  the  two  year  period 

by  the  agency.  The  conpany  claims  that  the  two  year  period 

applies  to  the  time  following  the  publication  of  «  raport  under 

the  provisions  of  an  SBIR  Phase  II  contract.   Work  on  the  Phase 

II  contract  is  still  ongoing. 

A  NASA  official  discussed  the  agency's  intent  to  elect  patent 
rights  for  the  technology  and  publish  the  report  with  a  8SI 
employee  in  1991.   A  letter  was  sent  to  the  company  in  1992  to 
confirm  the  agency's  intent-   However,  the  letter  was 
incorrectly  addressed  and  was  never  delivered  to  the  cojupany. 

The  Patent  Coiinsel  at  Lhe  Marshall  space  Flight  Center  has 
taken  the  position  that  the  Phase  i  contractual  language  is 
controlling  and  NASA  wa«  correct  in  electing  patent  rights  to 
the  technology.   This  matter  remains  in  dispute. 

2t  Whet  b«m  dia  B8X  suffer  because  o£  MKBA'm   publieat:lon  o£  m 
BSZ  report  ia  tbe  MX9A  Teeh  Briefs? 

BSI  officials  believe  that  the  publication  of  the  report  has 
harmed  the  eon«>any  in  the  following  ways:   1-   the  agency  has 
shown  no  interest  in  funding  research  beyond  the  current  Phase 
II  contract;   2,   a  private  financier  has  withdrawn  additional 
funding  because  the  market  lead  time  has  been  lost  due  to  the 
current  dispute  over  patent  rights;  and,      3.  it  has  lost  the 
intellectual  concept. 

NASA  has  taken  no  position  on  the  company's  claims. 
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3.  Wh«t  r«Rmdlal  action  has  NASA  tak^n  to  ainintlBs  tbe  advers* 
Impact  on  B8Z  caused  By  tbe  publication  o£  bh«>  reporb? 

In  view  of  SSI's  questioning  of  the  publication  of  the  report,' 
NASA  halted  che  distribution  of  technical  packages  pertaining 
to  the  technology  and  ordered  the  return  of  seven  technical 
packages  that  were  already  mailed  no  requestors.   The  agency 
has  offered  to  BSI  to  InforiP  the  recipients  of  the  packages 
chat  BSI  considere  the  technology  contained  therein  to  be 
proprietary,  and  advise  them  they  should  consult  with  BSI 
regarding  its  use.   BSI  is  not  satisfied  with  NASA's  proposal. 
This  matter  remains  in  dispute. 

4.  Old  MXSA'a  aafeieaa  is  this  natter  run  countsr  to  tbe 
agency's  objectives  of  ttlnulatizig  tacbnelogieal  innovation  in 
tbe  privafca  sector  and  Inerease  eonneraial  application  of 
research  threugb  the  SBXR  pregrua? 

NASA  relieves  that  the  time  available  to  BSI  to  exercise  a 
patent  claim  to  the  technology  had  expired  and  the  agency 
elected  the  patent  rights  according  to  the  controlling 
contractual  language  of  the  agency's  SBIR  Phase  i  contract  with 
BSI. 

If  you  have  any  questions  concerning  this  matter,  please  call 
nve  at  202-358-2162. 

Sincerely, 


jAi. 


jewis  D.  Rinker 
Acting  Inspector  General 
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ACADSMy  OF  TECENOXiOOY  ENTIUEPRSHEURS   ft   IMNOVXTORB 


ttcwKwrncsuo 


February  27.  1995 

The  Honorable  Senator  Orrin  Hatch 
8402  Federal  Building 
125  South  State  Street 
Salt  Lake  City.  UT  84138 

Dear  Senator  Hatch 

The  Academy  of  Technology  Entrepreneurs  and  Innovators  would  like  to  thank 
you  for  your  outstanding  efforts  on  behalf  of  one  our  members,  Boruie\-ille 
Scientific,  Inc  ,  in  resolving  their  recent  problem  with  NASA.  The  Academy 
represents  a  group  of  successful,  high-tech,  small  companies  that  have  committed 
themselves  to  improving  the  tuture  of  technology  in  the  United  States  by  working 
towards  those  changes  in  the  private  sector  and  in  public  policy  that  will  both  help 
technology  entrepreneurs  and  sirengihen  the  mnovation  process. 

During  the  recent  February  Academy  Board  of  Directors  meeting  in  San  Jose, 
Josephine  Crahn  discussed  the  problem  that  Bonneville  had  with  NASA  ai^d  stated 
that  it  was  her  belief  that  without  your  intervention.  Bonneville's  future  would  be 
in  serious  jeopardy  The  Academy,  as  a  group,  was  very  impressed  with  your 
prompt  and  forceful  actions  m  this  case  It  was  gratifying  to  discover  that  a 
political  leader  of  your  stature  and  reputation  was  so  quick  to  come  to  the  defense 
of  a  small  business 


It  is  reassuring  to  citizens  of  this  country  to  find  such  clear  examples  of  their 
elected  officials  acting  on  the  basis  of  the  merits  of  a  constituents  needs  rather 
than  from  a  panisan  or  political  perspective  Please  accept  our  sincerest  gratitude 
for  youi  inieiveniion  on  Bonneville's  behalf 


IJK«««4tfOCC4 

amsaimtmmm 


Sincerely, 


^.  4W_ 


Marianne  E  Hamm.  Ph  D 
Academv  President 
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Bnittd  States  Senate 

WASHINGTON.  DC  20510-4402 

March   10,    1995 


Marianne   E.    Haitrni,    Ph.D. 

Academy  President 

Academy  of  Technology  Entrepreneurs  and  Innovators 

346  West  Georgia 

Phoenix,  AZ   85013 

Dear  Dr.  Hamm: 

Thank  you  for  your  kind  letter  of  February  27,  1995.   I  was 
deeply  touched  by  your  expressions  of  appreciation  for  my 
asisstance  to  Bonneville  Scientific  of  Salt  Lake  City. 

As  you  know,  Bonneville  faced  what  I  considered  to  be 
a  completely  unacceptable  attempt  by  NASA  to  usurp  control  over 
Bonneville's  technology.   The  case  history  showed  that  NASA 
ignored  Bonneville's  acceptance  of  the  NASA  offer  to  file  for 
title  to  its  patents.   The  offer  was  made  following  NASA's 
disclosure  of  Bonneville's  proprietary  information.   Instead  of 
engaging  in  a  businesslike  settlement  of  the  matter,  NASA  sought 
release  from  liability  for  its  wrongful  disclosures  if  Bonneville 
accepted  its  offer  to  allow  Bonneville's  filing,  even  though  the 
filing  deadline  had  passed.   NASA  ignored  Bonneville's  acceptance 
and  proceeded  to  seek  control  of  Bonneville's  property. 

I  would  encourage  all  members  of  the  Academy  to  take  notice 
of  this  case  and  to  ensure  that  their  contracts  with  government 
agencies  are  carefully  reviewed  by  their  attorneys . 

Please  extend  my  warmest  regards  to  all  members  of  the 
Academy  whose  contributions  to  our  national  technology  base  are 
greatly  respected. 


Orrin  G.  HatcF 
United  States  Senator 
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nutfoc  1.  Btaam 
ntoxm   tb«  Boua*  ooaalttac  oa  Saall  Basiaaas 
Ragmrdiag  th«  aaa  off io«  of  hAroomaj 
April  4,  IffS 

Madam  Chairman  and  Maabere  of  th«  conaltteei 

Thank  you  for  inviting  ae  to  partioipata  in  this  haaring.  Aa 
your  introduction  noted/  I  had  the  honor  of  aarving  for  aora  than 
eight  years  as  SBA  Chief  Counsel  for  Advocacy/  froa  Atigust  1981 
thorough  Noveaber  1989.  Ny  noaination  to  this  post  by  President 
Ronald  Reagan  presented  ae  with  an  opportunity  to  advance  a  cause 
I  believed  in^  the  strength  of  saall  business,  froa  inside  the 
Federal  Govemaent.  More  iaportantly,  it  vas  an  opportunity  to 
demonstrate  to  American  entrepreneurs /  and  to  observers  froa 
ciround  the  world,  that  our  Federal  governaantal  systea  has  the 
strength  and  maturity  to  include  a  constant  voice  for  saall 
business,  charging  that  voice  even  to  disagree  with  its  own 
Adninistration  if  ciroux&stances  warrant. 

Recently,  there  has  been  a  long  overdue  interest  in 
redefining  and  clarifying  the  aost  iaportant  functions  of  the 
3BA,  and  the  Advocacy  Office  should  not  be  iaaime  froa  that 
process.   It  will  be  iB4>ortant  to  realize  that  Advocacy  is  the 
'jne  part  of  SBA  which  is  not  program  related,  but  charged  with 
.\ooking  at  the  big  picture,  the  overall  effect  of  govemaent 
l)olicies  on  small  business.  Many  saall  businesses,  who  will 
never  apply  for  a  loan  or  seek  specific  SBA  prograa  assistance, 
will  be  better  off  for  the  Office  of  Advocacy's  successes  in 
simplifying  EPA  forms  or  heading  off  a  poor  OSHA  proposal.  The 
expectation;?  for  the  Office  of  Advocacy  are  justifiably  high,  and 
should  be  aet  in  order  for  it  to  earn  the  support  of  the  small 
business  community. 

I  am  pleased  to  be  on  this  panel  with  the  other  past  Chief 
Counsels  and  Jere  Glover,  who  presently  holds  this  position,  i 
oome  to  the  Committee  with  two  observations  this  aomlng.  The 
first  Is  that  the  office  of  Advocacy  has  by  design  a  split 
personality,  part  outsider  and  part  insider.  The  Chief  Counsel 
is  an  appointee  of  the  President,  and  servea  in  the  Executive 
Branch.   The  word  "independent"  does  not  appear  in  PL  94-309. 
Yet  the  functions  of  the  Office  have  come  to  be  regarded  by  aany 
in  the  small  business  coaaunity  as  primarily  that  of  outside 
critic.  Both  inside  and  outside  roles  of  the  Chief  Counsel 
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con'tribute  to  the  •uoo«sa  of  smmll  buslnttaa. 

My  second  point  is  that  tba  Office  of  Advooaoy  cannot  b«  all 
things  to  all  people.   It  has  llMited  staff  and  funds.   It  will 
never  be  able  to  do  all  the  research  or  lead  the  fight  on  all  the 
regulatory  or  legislative  issues  affecting  saall  business.  But 
it  does  have  a  role  to  play  of  finding  coonon  ground  and  bridging 
the  gap[s  among  competing  small  business  interests.  The  Congress 
should  generally  resist  the  temptation  to  add  to  responsibilities 
of  the  Advocacy  office,  without  at  least  talcing  some  away  that 
are  currently  on  the  books. 

Inside  /  Outside 

The  SBA  Chief  Counsel  is 

-  Nominated  by  the  President  and  serves  at  the  pleasure  of 
the  President. 

-  subject  to  the  management  decisions  of  the  8BA 
Administrator  on  levels  of  staffing  and  funding. 

-  As  a  member  of  the  Executive  Branch  is  subject  to  all 
management  practices  and  procedures  imposed  by  the  OMB,  and 
subject  of  course  to  the  policy  guidelines  of  the  particular 
President  who  nominated  the  Chief  Counsel. 

-  Is  (or  at  least  should  be)  a  regular  advisor  and 
assistant  to  the  SEA  Administrator  in  carrying  out  their  programs 
and  responsibilities. 

The  Chief  Counsel  is  also  expected,  by  many  members  of  the 
snail  bxisiness  community, 

•>  To  speak  out  independently  of  the  Administration  on  a 
myriad  of  policy  and  budget  issues. 

-  To  testify  to  congressional  Committees  without  clearing 
his  statements  with  the  Office  of  Management  and  Budget. 

-  To  serve  as  the  court  (or  lawyer)  of  last  resort  for 
small  businesses  in  various  degrees  of  bureaucratic  difficulty 
vith  the  government. 

Aspects  of  these  two  roles  are  not  alvays  in  conflict,  but 
an  effective  Chief  Counsel  must  learn  to  balance  these  different 
-imphases  ol^  the  job. 

For  example,  every  regulatory  expert  and  lobbyist  knows  that 
an  agency's  receptivity  to  policy  suggestion  is  far  greater 
before  a  regulatory  proposal  is  published  for  comment.  After  the 
publication,  when  the  agency  has  already  signaled  its  Intentions, 
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major  change  !■  very  unusual.  However,  If  an  agency  can  be 
exposed  to  differing  arguaents  In  the  stage  of  fomulatlon  of  the 
proposal,  then  the  llXelihood  of  suooessfully  raising  snail 
business  (or  any  other)  concerns  is  auoh  greater. 

The  Chief  Counsel,  because  of  his  position  as  a  Presidential 
appointee,  can  get  hie  phone  calls  returned  by  key  officials  in 
regulatory  agencies.  His  staff  can  aeet  with  other  agencies 
staff,  and  have  inportant  exchanges  of  inforaation  before  the 
rule  is  proposed.  If  the  chief  Counsel  were  entirely 
independent,  that  ability  would  be  largely  lost.  During  wy 
tenure,  ve  made  soae  major  advances  at  EPA,  at  the  Labor 
Department,  and  at  the  Treasury  Department,  because  we  were  able 
to   approach  Deputy  and  Assistant  Secretaries  also  appointed  by 
President  Reagan,  and  gat  their  attention. 

On  the  other  hand,  sometimes  the  success  of  the  inside 
argument  depends  on  agencies  knowing  that  the  Chief  Counsel  will 
not  hesitate  to  go  outside,  to  publicly  criticize  and  agency  or 
its  proposal  when  it  has  been  xinfair  to  small  business.  Despite 
much  discussion  with  OSHA  on  the  hazardous  material  warning 
rules,  we  consistently  and  publicly  criticized  their  proposals 
vhen  they  were  offered,  because  they  were  so  unnecessary  and 
burdensome  to  small  business. 

If  the  Congress  wants  a  consistently  independent  Chief 
jounsel,  then  it  should  create  a  Comptroller  General  for  Small 
Business,  answerable  only  to  the  Congress.  But  such  a 
positioning  would  give  up  the  real  access  to  the  officials  and 
government  bureaucrats  whose  ordinary  decisions  can  have  such  an 
Ijnpact  on  co  many  small  firms. 

Advocate  aa  Utility  Zaflelder 

The  other  point  which  is  important  to  note  concerning  the 
:ffice  of  Advocacy  is  the  expectation  that  it  can  be  all  things 
to  all  people.  Or  put  In  a  more  positive  light,  it  is  important 
that  the  SOA  Advocacy  Office  have  clearly  defined  goals,  with  the 
Congress  and  the  Chief  Counsel  publicly  articulating  the  limits 
of  its  responsibility.   The  6BA  Office  of  Advocacy  must  be  active 
rtnd  energetic.   It  must  never  be  less  than  ambitious  in 
advocating  for  small  businiass.   But  it  is  one  player,  in  a 
complex  system,  with  many  competing  priorities.  The  Advocacy 
office  must  constantly  define  and  redefine  its  priorities. 
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focuelng  on  what  ar*  the  aoat  inportant  polloy  laautta  for  small 
tusiness. 

Two  examplas  fron  ay  texmra  com*  to  alnd.   Th«  Congroaa 
crdered  the  SBA,  aa  a  part  of  PI>  96-302,  to  conatruct  a  ao-oallad 
"indicative"  data  baaa,  a  Hat  of  avaty  naaa  and  talaphona  nuabar 
of  every  small  bualnaaa  in  tha  Unltad  Stataa.  9ha  raaaon  for 
such  a  nannoth  undartaJcin?  vaa  navar  fully  artioulatad.   But  ovar 
the  years  the  SBA  apant  several  htindrad  thousand  dollars,  if  not 
more,  on  this  Inpractioal  project,  whioh  had  no  polloy  iapaat. 
It  was  a  drain  on  our  aanagenent  and  financial  raaources.   Now, 
with  the  lionediata  availability  of  CD  roa  liata  of  naaaa  and 
>  idresscs,  the  govamnant  has  no  need  wbatsoavar  for  such  an  SBA 
function.  Out  Iron  thm   outaat,  the  indicatlva  data  baaa  aandate 
t--\B   an  example  of  the  type  of  project  i^iofa  SBA 'a  Advocacy  office 
■.loes   not  h3.ve  tha  raaources  to  carry  out,  and  for  vhiob  there  haa 
I.2WBT   b-sen  any  public  demand. 

The  SBA  Advocacy  office  needs  to  taXe  care  not  to  heighten 
'.Kpectatio:is  that  it  can  look  after  eveiry  potential  regulatory 
probleia.  As  I  have  teatlfied  prevloualy,  proviaiona  in 
regulatory  reform  bills  which  require  agencies  to  siibmit  all 
-'lies  pre  publication  to  the  Advocacy  Office  will  do  little  to 
-fihanco  the  ability  of  Advocacy  to  really  counter  regulatory 
l>roblems.  The  Office  of  Advocacy  will  never  have  the  resources 

5  careful?/  examine  absolutely  every  rule  that  comes  from  a 
•  rtrticular  agency.  Ky  concern  is  that  by  building  SBA  into  a 
\-\n-:iatory  p-e  proposal  role,  an  agency  will  interpret  alienee 
Crom  RB\  nj  consent  to  a  rule  propoaal,  whan  it  may  in  fact 
-iin;:>ly  aean  that  SBA  has  not  closely  looked  at  the  rule. 

Public  Law  94-305  eatabliahaa  no  fewer  than  16  apaolfic 
jjnotions  for  the  Office  of  Advocacy  (15  use  634a  and  634  b)  and 
J3n.jres3  over  the  yeara  haa  added  a  few  more.  Perhapa,  if  tha 
rend  continues,  the  deregulation  of  the  Office  of  Advocacy  nay 
}>  a  necessary  legialative  goal. 

^Jfloa  of  AJvboaoy  Staff 

It  is  very  important  in  any  diaouaaion  of  the  futxire  of  the 
..'if  ice  of  J.dvocaoy  to  mention  what  I  believe  to  be  the  aingla 
.135 c  important  factor  in  any  aucoaaa  it  haa  had,  that  is  the 
airing  authority  outaide  the  civil  aervice  rules.  What  I  have 
::3ksn  a/7ay  from  apanding  more  than  eight  ye«ra  at  the  SBA  which 
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is  Bost  Important  to  »•  la  th«  opportunity  to  m*«t  and  appreolata 
the  talents  of  the  »any  oxcellent  paoplo  %rho  staff  the  Advocsaoy 
office.   Some  present  eaployees  have  been  there  for  nearly  20 
yaars.   Others  are  added  by  the  various  Chief  Counsels.   The 
staff  is  the  backbone  of  the  Office.  And  vhat  naices  that  staff 
especially  effective  is  their  hiring  authority  outside  normal 
governnent  civil  service  rules. 

By  and  large,  Advocacy  employees  are  not  career  civil 
servants.  They  go  into  SBA's  Advocacy  office  because  they  are 
interested  in  snail  business,  knowing  full  well  that  their  tenure 
there  will  be  primarily  a  function  of  their  hard  work  and 
-ii^fectivenesei  and  not  of  any  civil  eervloe  protections.   In  ay 
v.srn,  I  was  able  to  bring  in  many  talented  people,  but  also  put 
jje-dt  reliance  on  many  individuals  hired  by  my  predecessor  Milt 
:cevart.   Gnall  business  opportunity  is  a  relatively  bipartisan 
j^al,  and  good  people  from  Democratic,  Republican  and  no 
particular  political  backgrounds  have  contributed  to  Advocacy's 
succesG.   In  fact,  it  is  to  SBA's  benefit  that  many  Advocacy 
iluinni  continue  to  energetically  serve  the  SBA  in  other  parts  of 
•-.he  agency. 

Although  there  are  some  risks  to  employees,  I  strongly  feel 
c'lat  the  management  responsiveness  and  employee  satisfaotlon  of 
Zsderal  en;)loyees  would  be  enhanced  if  the  government-wide  hiring 
\nd  job  retsntion  procedures  were  slaqplified  and  deregulated. 
^iie  Office  of  Advocacy  stands  as  a  successful  pilot  study  of  that 
approach . 

joaolusiea 

The  SBA  Advocacy  Office  should  win  any  cost  benefit  test,  if 
the  benefit  to  the  small  business  community  is  measured  against 
the  relatively  modest  costs  of  the  Office.   The  specific 
f jnstions  and  activities  of  the  office  should  always  be  examined, 
i solved  an J  refined.  But  tM   an  Institution,  it  symbolises  the 
onfidenss  bhat  our  Congressional  and  Administration  leaders  have 
In  enjurlnj  that  they  are  always  challenged  to  do  better  for 
^aall  business. 
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Chairwoman  Meyers,  Ranking  Member  John  LaFalce  and  other  members  of 
the  Committee,  thank  you  for  inviting  me  to  testify  before  you  today.    My  name  is 
Bennie  Thayer  and  I  am  president  of  the  National  Association  for  the  Self- 
Employed.   The  NASE  is  a  small  business  trade  association  representing  over 
320,000  self-employed  individuals  nationwide.   Over  85  percent  of  NASE  members 
are  business  owners  with  five  or  fewer  employees.   The  membership  represents  a 
wide  range  of  businesses,  notably  in  the  consulting  and  retail  fields. 

I  applaud  this  Committee  for  the  series  of  hearings  aimed  at  reforming  the 
Small  Business  Administration.    The  NASE  believes  the  SBA  is  an  important 
government  agency  as  it  is  the  only  agency  dedicated  solely  to  small  business  in 
Washington.    However,  we  also  see  the  need  for  the  reform  that  everyone  inside 
the  Beltway  is  discussing.   I  am  pleased  to  be  here  today  to  offer  my  views  on  one 
of  the  single  most  important  functions  of  the  SBA,  the  Office  of  Advocacy. 
Functions  of  The  Office  of  Advocacy 

The  Office  of  Advocacy  was  created  by  Congress  in  1 976  to  encourage 
policies  that  support  the  development  and  growth  of  American  small  businesses. 
The  office,  headed  by  the  Chief  Counsel  for  Advocacy,  was  set  up  to  act  as  a 
watchdog  for  the  small-business  community  and  to  protect,  strengthen  and 
represent  the  nation's  small  businesses  before  Congress  and  federal  agencies. 
The  primary  functions  of  Advocacy  are  to: 

1 )  Study  the  impact  of  entrepreneurship  on  the  American  economy; 

2)  Assess  the  effectiveness  of  small  business  subsidy  and  assistance 

programs; 

3)  Measure  the  impact  of  government  regulations  on  small  business; 
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4)  Determine  the  impact  of  the  current  tax  structure  on  the  small-business 

community; 

5)  Study  the  availability  of  capital  to  small  firms  and  determine  the  impact  of 

government  demands  for  credit  on  small  businesses; 

6)  Recommend  methods  for  assisting  minority  enterprises  and  evaluate 

federal  agency  efforts  to  assist  minority  enterprises; 

7)  Recommend  specific  measures  to  create  an  environment  in  which 

businesses  will  receive  the  opportunity  to  compete  and  expand  to 
their  fullest  potential, - 

8)  Determine  the  desirability  of  developing  a  set  of  rational  objective  criteria 

to  be  used  to  define  small  business,  and,  if  appropriate,  to  develop 
such  criteria;  and 

9)  Advise,  cooperate  with  and  consult  with  the  Chairman  of  the 

Administrative  Conference  of  the  United  States. 

The  Office  of  Advocacy  is  also  asked  to  perform  additional  duties  which 
include: 

1 )  Serving  as  a  focal  point  for  the  receipt  of  complaints,  criticisms  and 

suggestions  concerning  the  policies  and  activities  of  the 
Administration  and  other  federal  agencies  which  affect  small  business; 

2)  Counseling  small  businesses  on  how  to  resolve  questions  and  problems 

concerning  the  relationship  of  small  business  and  the  federal 
government; 

3)  Developing  proposals  for  changes  in  the  policies  and  activities  of  federal 

agencies  that  affect  small  business; 

4)  Representing  the  views  and  interest  of  small  business  before  other  federal 

agencies  whose  policies  and  activities  affect  small  business;  and 

5)  Disseminating  information  through  all  venues  to  small  business  about 

government  programs  and  services. 

Along  with  all  these  functions  and  duties,  the  Office  of  Advocacy  is  also 
crucial  in  spotting  emerging  trends  in  the  small-business  community.    From  the 
feedback  received  regarding  policies  and  rules  that  affect  small  business.  Advocacy 
has  the  ability  and  foresight  to  make  recommendations  for  the  problems  that  are 
arising. 
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The  Office  of  Advocacy  works  closely  with  10  regional  advocates,  who  are 
the  eyes  and  ears  for  the  Chief  Counsel  across  the  country.   These  regional 
advocates  create  a  direct  line  of  small  business  input  from  the  state  and  local  level 
to  the  Washington  office.    Currently  the  regional  advocates  are  closely  involved 
with  the  White  House  Conference  on  Small  Business,  assisting  all  the  participants 
in  preparations  for  the  June  conference.   They  provide  small  business  information 
at  the  state  conferences  and  at  the  delegation  meetings  that  follow. 

Now,  for  any  small-business  person,  these  stated  functions  and  duties  of  the 
Office  of  Advocacy  sound  terrific.    However,  any  entrepreneur  will  tell  you  that 
they  don't  see  enough  being  done  for  small  business.   The  majority  of  complaints 
which  entrepreneurs  are  currently  voicing  at  the  White  House  Conference  on  Small 
Business  state  conferences  would  fall  under  the  jurisdiction  of  the  Office  of 
Advocacy.   Examples  of  these  issues  would  include:   reducing  the  regulatory 
burdens  imposed  on  small  business;  the  inequity  in  current  tax  laws  between  large 
and  small  companies;  access  to  capital;  and  minority  development  programs. 

I  know  for  a  fact  that  our  current  Chief  Counsel  has  been  attending  many  of 
the  White  House  Conference  state  conferences  along  with  the  regional  advocates. 
At  each  conference  he  hears  the  same  concerns  from  the  participants   -  the  same 
issues  that  are  raised  by  NASE  members  to  me.   In  order  to  enhance  the  Chief 
Counsel  for  Advocacy's  ability  to  represent  small  business  in  Washington,  the 
NASE  has  several  recommendations  for  expanding  Advocacy's  authority. 
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Need  of  Timelv  Appointment  of  the  Chief  Counsel 

The  Chief  Counsel  for  Advocacy  is  to  be  appointed  from  civilian  life  by  the 
president  and  confirmed  by  the  Senate.   Today,  we  have  already  met  the  only  four 
individuals  to  ever  hold  the  position.   These  men  have  all  shown  that  they  care 
about  the  problems  small  businesses  face  because  they  come  from  the  private 
sector.   These  Advocates  have  the  knowledge  and  desire  to  assist  the  small- 
business  community.   They  know  first-hand  the  trials  and  tribulations  of  being  a 
small  business  person.   This  position  should  be  elevated  and  given  the  power  to 
make  decisions  that  affect  small  business.   The  Chief  Counsel  needs  to  be  granted 
more  authority  within  the  Administration. 

One  of  the  biggest  problems  the  Office  of  Advocacy  has  faced  is  its'  own 
priority  level  to  the  past  and  present  Administrations.   The  track-record  of  the 
presidents  to  appoint  the  Chief  Counsel  position  in  a  timely  manner  is  poor.   The 
Bush  Administration  did  not  appoint  Tom  Kerester  until  more  than  three  years  after 
his  predecessor  resigned,  leaving  the  responsibility  to  several  Acting  Chief 
Counsels.   The  Clinton  Administration,  after  running  a  strong  pro-small  business 
campaign,  waited  a  year-and-a-half  to  get  Jere  Glover  in  his  position.   The  NASE 
believes  that  the  Chief  Counsel  position  is  crucial  to  small  business  and  that  it 
should  be  a  priority  of  every  future  president  to  appoint  someone  quickly  after 
inauguratk>n. 
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Rule  Comments  bv  the  SBA's  Office  of  Advocacy  Reaardina  Reo  Flex 

One  of  the  critical  functions  of  the  SBA's  Office  of  Advocacy  is  to  serve  as 
a  watchdog  over  other  federal  agencies'  regulatory  activities.    This  ini^'udes 
monitoring  how  well  these  agencies  comply  with  the  Regulatory  Flexibility  Act. 
The  NASE  has  previously  testified  before  the  House  Small  Business  Committee  on 
the  need  to  strengthen  the  Regulatory  Flexibility  Act.   We  strongly  support  the 
current  efforts  in  the  House  and  Senate  to  ensure  passage  of  legislation  which 
should  result  in  a  Regulatory  Flexibility  Act  with  "teeth."   This  includes  making  the 
RFA  subject  to  judicial  review.    It  also  includes  a  need  to  expand  the  authority  of 
the  Office  of  Advocacy  in  terms  of  the  RFA. 

The  NASE  is  very  supportive  of  the  House  Small  Business  Committee's 
action,  as  contained  in  the  Regulatory  Flexibility  amendments  passed  by  the  House 
this  year,  which  requires  federal  agencies  to  work  more  closely  with  the  SBA's 
Chief  Counsel  of  Advocacy.   This  measure  generally  requires  a  federal  agency  to 
provide  the  SBA's  Office  of  Advocacy  with  an  advance  copy  of  a  rule  30  days 
before  any  notice  appears  about  the  rulemaking  in  the  Federal  Register.   Under  the 
legislation,  the  Office  of  Advocacy  would  then  have  1 5  days  to  comment  on  the 
proposed  rule.   The  NASE  believes  that  this  proposal  is  a  well-balanced  initiative. 
It  strives  to  balance  the  concerns  of  small  business  regarding  burdensome  and 
intrusive  regulations   -  with  the  needs  of  the  federal  government  to  provide  the 
public  with  thoughtful  guidance. 
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SBA's  Office  of  Advocacy  Should  be  Given  Authority  to  File  Amicus  Briefs 

Under  Section  612(b)  of  the  Regulatory  Flexibility  Act  of  1980,  the  SBA's 
Chief  Counsel  for  Advocacy  is  granted  the  authority  to  file  amicus  briefs  in  any 
court  action  to  review  an  agency  regulation.    According  to  a  recent  House  Small 
Business  Committee  report,  this  amicus  authority  has  only  been  used  once/   The 
only  time  the  amicus  authority  was  used  was  in  the  1 986  Lehigh  Valley  Farmers 
case. 

The  Justice  Department,  at  the  time  of  the  Lehigh  Valley  Farmers  case, 
opposed  the  SBA's  Office  of  Advocacy's  use  of  the  amicus  authority  because 
(among  other  reasons)  the  agency  believed  such  authority  could  interfere  with  the 
president's  constitutional  obligation  to  faithfully  execute  the  laws. 

The  NASE  strongly  believes  that  the  SBA's  Chief  Counsel  for  Advocacy 
should  have  an  absolute  right  to  issue  amicus  briefs  with  respect  to  another  federal 
agency's  rules,  particularly  when  those  rules  are  likely  to  have  a  pronounced 
impact  on  the  small  business  community.    In  this  context,  we  commend  the 
actions  of  the  House  Small  Business  Committee  and  those  of  the  full  House  of 
Representatives  to  reaffirm  support  for  the  Office  of  Advocacy's  amicus  authority. 
Economic  Research  Functions  Should  be  Expanded 

The  SBA's  Office  of  Advocacy  collects  data  on  the  nation's  small  business 


^  Small  Business  Committee  Report  on  Regulatory  Flexibility  Act  Amendments, 
February  23,  1995,  Report  104-49  Part  I,  U.S.  House  of  Representatives,  104th 
Congress  1st  Session,   page  13. 
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community.   This  data  is  used  to  help  produce  the  president's  annual  State  of 
Small  Business  and  in  the  compilation  of  publications  that  are  distributed  to  the 
public.   The  Office  of  Advocacy  also  conducts  critical  economic  and  policy  studies 
on  issues  of  concern  to  small  business.   The  NASE  firmly  believes  that  these 
activities  are  extremely  important  functions  within  the  overall  context  of  the  SBA's 
Office  of  Advocacy. 

We  believe  that  the  economic  research  functions  of  the  Office  of  Advocacy 
should  be  strengthened  and  expanded.   Although  the  Office  of  Advocacy  does 
operate  a  small  business  data  base,  this  SBA  office  generally  finds  it  necessary  to 
rely  on  data  collected  by  other  federal  agencies.   Therefore,  the  NASE  recommends 
that  the  Office  of  Advocacy  be  provided  with  the  necessary  resources  to  develop 
its  own  small  business  data  base  and  to  conduct  its  own  surveys.   In  this  way, 
Congress  would  benefit  from  small  business  statistics  which  are  likely  to  be  more 
current  and  reliable. 

The  NASE  also  recommends  that  a  significant  portion  of  any  new  resources 
devoted  to  economic  research  be  targeted  at  studies  involving  the  importance  of 
the  self-employed  and  home-based  businesses  to  the  U.S.  economy.   This  is 
particularly  important  when  taking  into  account  the  ongoing  economic  restructuring 
that  is  occurring  among  the  nation's  large  businesses,  a  situation  that  is  resulting 
in  the  explosive  growth  of  home-based  businesses  and  expanded  use  of 
independent  contractors  as  part  of  the  nation's  work  force. 
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Statement 

of  the 

U.S.  Chamber 

of  Commerce 


ON:  THE  OFFICE  OF  ADVOCACY  OF  THE 

U.S.  SMALL  BUSINESS  ADMINISTRATION 

TO:  HOUSE  COMMITTEE  ON  SMALL  BUSINESS 

DATE:  APRIL  4,  1995 

BY:  DAVID  VOIGHT 


The  Chambers  mission  is  to  advance  human  progress  through  an 
political  and  social  system  based  on  individual  freedom, 
incentive,  initiative,  opportunity  and  responsibility. 
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The  U.S.  Chamber  of  Commerce  is  the  world's  largest  federation  of  businesses  and 
associations  and  is  the  principal  spokesman  for  the  American  business  communitj'.  It 
represents  more  than  220,000  businesses  and  organizations,  including  3,000  local  and  state 
chambers  of  commerce,  1 ,200  trade  and  professional  associations,  72  American  Chambers  of 
Commerce  abroad,  and  six  bilateral  international  business  councils. 

More  than  96  percent  of  the  Chamber's  members  are  small  businesses  with  fewer  than 
100  employees,  71  percent  of  which  have  fewer  than  10  employees.  Yet,  virtually  all  of  the 
nation's  largest  companies  are  also  active  members.  We  are  particularly  cognizant  of  the 
problems  of  smaller  businesses,  as  well  as  issues  facing  the  business  community  at  large. 

Besides  representing  a  cross-section  of  the  American  business  community  in  terms  of 
number  of  employees,  the  Chamber  represents  a  wide  management  spectrum  by  type  of 
business  and  location.  Each  major  classification  of  American  business  -  manufacturing, 
retailing,  services,  construction,  wholesaling,  and  finance  —  numbers  more  than  10,000 
members.  Yet  no  one  group  constitutes  as  much  as  32  percent  of  the  total  membership. 
Further,  the  Chamber  has  substantial  membership  in  all  50  states. 

The  Chamber's  international  reach  is  substantial  as  well.  It  believes  that  global 
interdependence  provides  an  opportunity,  not  a  threat.  In  addition  to  the  72  American 
Chambers  of  Commerce  abroad,  an  increasing  number  of  members  are  engaged  in  the  export 
and  import  of  both  goods  and  services  and  have  ongoing  investment  activities.  The  Chamber 
favors  strengthened  international  competitiveness  and  opposes  artificial  U.S.  and  foreign 
barriers  to  international  business. 

Positions  on  national  issues  are  developed  by  a  cross-section  of  Chamber  members 
serving  on  committees,  subcommittees,  and  task  forces.  Currently,  some  1 ,800  business  people 
participate  in  this  process. 
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STATEMENT 

on 

THE  OFHCE  OF  ADVOCACY  OF  THE  U.S.  SMALL  BUSINESS  ADMINISTRATION 

before  the 

HOUSE  COMMTTTEE  ON  SMALL  BUSINESS 

for  the 

U.S.  CHAMBER  OF  COMMERCE 

by 

DAVID  VOIGHT 

Director,  Small  Business  Center 

April  4,  199S 


Madam  Chairman  and  members  of  the  Committee,  I  am  David  Voight,  Director  of 
the  Small  Business  Center  for  the  U.S.  Chamber  of  Commerce.  The  Chamber  icpieseaa 
more  than  220,000  business  members,  96%  of  which  have  fewer  dian  100  eiiq>loyees,  and 
70%  of  which  have  fewer  than  10  employees.  In  addition,  we  rqnesent  more  than  3,000 
state  and  local  chambers  of  commerce,  1,200  trade  and  professional  associations,  and  72 
American  Chambers  of  Commerce  abroad.  Qeaiiy,  small  businesses  are  the  backbone  of 
our  membership,  and  on  their  bdialf,  we  are  delighted  to  appear  before  the  House  Small 
Business  Committee. 

We  are  pleased  that  you  have  taken  ti>e  initiative  to  conduct  a  series  of  hearings 
involving  a  top-to-bottom  review  of  the  Small  Business  Administration  (SBA)  and  its 
programs.  This  kind  of  periodic  review  is  a  proper  lole  for  Congress  and  for  this 
Conunittee.  No  agency  and  no  program  should  ever  become  so  deq)ly  embedded  that  its 
basic  mission  and  effectiveness  cannot  be  examined.  I  am  sure  ttiat  this  aeries  of  hearings 
will  generate  a  great  deal  of  information  that  will  enable  the  Committee  to  geneiale 
comprehensive  recommendations  to  streamline  the  agency. 

The  hearing  today  focuses  on  the  Office  of  Advocacy,  v/tich  was  created  by  the 
enactment  of  P.L.  94-305  in  1976.  This  particular  function  of  the  SBA  has  long  been 
considered  highly  important  by  the  small  business  community.  The  Chamber  agrees.  We 
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In  that  regard,  as  SBA  does  its  part  in  the  downsizing  of  government,  I  would  hope 
that  a  proportional  approach  would  not  be  used  where,  for  every  percent  that  the  agency 
reduces  staff,  Advocacy  is  reduced  by  the  same  amount.  We  also  support  the  provision  in 
the  recently  announced  downsizing  initiative  that  would  retain  the  regional  advocacy 
presence.  We  agree  with  the  recognition  of  the  highly  important  role  of  r^onal  advocates 
as  "eyes  and  ears"  of  the  program,  particularly  in  this  year  of  the  White  House  Conference 
on  Small  Business. 

Again,  Madam  Chairman,  I  am  delighted  to  have  the  opportunity  to  share  some  of 
these  ideas  with  you  and  commend  you  for  your  comprehensive  review  of  SBA.  In  fairness, 
I  think  that  I  should  mention  that  in  addition  to  my  current  duties  as  Director  of  the  Small 
Business  Center  at  the  Chamber,  I  was  a  former  employee  of  the  Office  of  Advocacy.  I  was 
Executive  Assistant  and  later  Deputy  to  Milt  Stewart,  the  first  Senate-confirmed  Chief 
Counsel  for  Advocacy. 

I  would  be  more  than  pleased  to  offer  any  additional  dioughts  that  would  be  useful  to 
you  as  this  Committee  continues  in  its  process  of  serving  our  nation's  small  business 
community. 
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